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The Fiscal Year 1996 Department of Defense Authorization Act: 
ReakAcquisition Reform . I  in Hiding? 

I. Introduction. 
h .  

What a year! First, the 1996 Contract Law Symposium was 
struck by the Blizzard of 1996. Then, Congress and the Resident 
agreed on a Fiscal Year 1996 Department of Defense (DOD) Au- 
thorization Act’ in February 1996. Although it was unusual that 
the Authorization Act came several months after the appropria- 
tions? perhaps more unusual was that Congress included two 
pieces of legislation containing significant acquisition reform pro- 
visions affecting the entiie government. While Congress made 
some real changes in this round of acquisition reform (for ex- 
ample, the repeal of the Brooks ActS), the compromise nature of 
the changes is clear in some well-meaning, but difficult to inter- 
pret, provisions that address increasing the efficiency of the pro- 
curement proce~s .~  This zuticle begins with our analysis of the 
acquisition reform provisions of the Act. It then addresses some 
of the other significant provisions of the Act which impact on 
DOD acquisitions or operations. 

‘ 

11. The Federal Acqu ikon  Reform Act of 1996: 

F. 
2. Commerce Business Daily. The FAR4 clarifies that 

orders placed under task) and delivery order contracts are exempt 
from the requiremen? to synopsize in the Commerce Business 
Daily. 

3. Justifications a d  Appmvals. Congress significantly 
raised the approval levels for justifying the use of other than full 
and open competition. Contracting officers may now approve 
justifications and approvals for acquisitions valued up to $500,000. 
For acquisitions over $500,000, the following approval levels 
apply: 

a. More than $500,000 but equal to or less than 
$10 million-the competition advocate; 

b. More than $10 million but equal to or less than 
$50 million-the head of the procuring activ- 
ity; and 1 

c. More than $50 million-the agency’s senior 
procurement executive? ’ 

1 >  B. Negotiated Acquisitions. 
A. Competition. 

, .  I ,  Ejicient Competitive Runge Detenninations? Contract- 
ing officers may now, in accordance with criteria specified in a 
solicitation, limit the number of offerors in the competitive range 
“to the greatest number that will permit an efficient competition 
among the [highest-rated] offerors.”‘O Before using this author- 
ity, the contracting officer must determine that the number of 
offerors that would otherwise be included in the competitive range 
“exceeds the number at which an efficient competition can be 
conducted.” 

I .  Eflcient Competition? The Federal Acquisition Re- 
form Act .(FARA) expresses the congressional policy regarding 
competition by requiring that “the Federal Acquisition Regula- 
tion snall ensure that the requirement to obtain full and open com- 
petition is implemented in a manner that is consistent with the 
need to efficiently fulfill the Government’s requirements.”6 Un- 
fortunately, like some of our counterparts in private practice, we 
have absolutely no idea what this provision means.’ 

7 

, <  

National Defense Authorization Act for Fiscal Year 1996. Pub. L. No. 104-106. 110 Stat. 186 (1996) [hereinafter Authorization Act]. 

The late passage of the Authorization Act caused some concern in Congress. A Washington Post article quotes Senator John McCain (R-Az) as stating: 
i I 

< 

. It’s very embarrassing. . .. In the nine years I’ve been on the committee, we’ve never had these problems. As a consequence, the appropriators have 
become the ones setting the agenda, but they have neither the staff nor the charter to address policy issues. They’re far more concerned about where 
the money goes than what the policies should be. 

Bradley Faham, Defense Conferees Narrow Direrences; Agreement Elusive as Process T m M o m  Spending and Policy Roles, WASH. POST, Nov. 4, 1995, at A7. The 
article also quotes a Democratic staff member as stating: “We’re in danger of becoming known as little more than a debating society, much like the international relations 
committee.” Id. 

’ See infra text accompanying notes 74-76. 

‘ See. e.&. infra text accompanying notes 6-7. 

‘ I  

. L  

Pub. L. No. 104-106,5# 40014402. 110 Stat. 186,642-79 (1996) (Federal Acquisition Reform Act of 1996) [hereinafter FARA]. 

Id. 5 4101 (amending 10 U.S.C. 5 2304 and 41 U.S.C. 5 253). 

’ See, e.& Congress Approves Procurement Refom Measures in DODAulhorizAtion Bill, 37 GOV’TCONTRACIDR¶ 634 (Dec. 20.1995) (‘The problem, however, is that no 
one has MY idea what these provisions man.”). ,- 

I 1  
’ FARA. supra note 5.4 4310 (amending 41 U.S.C. 0 416(c)(l)(E)). 

Id. 8 4102 (amending 10 U.S.C. 8 2304(f)(l)(B) and 41 U.S.C. 5 253(f)(l)(B)). 

lo Id 8 4103 (amending 10 U.S.C. 5 2305(b) and 41 U.S.C. 5 253b(d)). 
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2. Preaward Debriefings. The FARA provides an offeror 
excluded from the co’mpetitive range the right to request, in writ-’ 
ing, a debriefing prior to award.” The offeror must make this 2 

request within three days of receipt of notice that it haf been ex- 
cluded.iThe contracting officer is to make every effort to conduct 
the debriefing as soon as #racticable. The contracting oficer may 
refuse a-request for ‘debriefing if it is not in the best interests of 
the lgovemment to conduct a debriefrng at that time. The FARA 
contains guidance on the content of such debriefjngs. It also re- 
quires the‘inclusion of a provision in the Federal Acquisition Regu- 
lation (FAR) encouraging the use of alternative dispute resolution r 
(ADR) techniques for lan offeror excluded from the competitive; 
range to consider prior to filing a preaward protest. 

% 

C. Simplijied Acquisitions. 

ent prior to the FARA, 
the DOD was required to post in a-public place notice of all ac- 
quisitions greater than $5000 but less than $25,000.12 However,> I 

civilian agencies were required to give a similar public notice 
only for acquisitions greater than 510,OOO but less than $25,000.” 
The FARAnow amends this requirement by conforming the DOD 
posting requirement to the current civilian practice.I4 

2. The FARA Authorizes Three-Year Test of Using Simpli- 
fied Acquisition Procedures to Purchase Commercial Items. In a 

change which could revolutionize the way we procure commer- 
cial goods and services, the Fm-amended the Armed Services . 

t,ls $e Federal,Property and Administrative Ser- , 
the Office of Federal Procurement Policy Act.” 

n e  FARA requires theL use of simplified acquisition procedures 
for purchases of commercial items’* with a value between 
$lOO.OOO and $5 million if the contracting officer reasonably ex- 
pects, based on the nature of the property or services sought and 
on market research, prospective vendors to offer only commer- 

uidance still requires contracting officers 
mmerce Business Daily notice of commer- 

greater than $25,000 and prohibits con- 
tracting officers from making sole-source awards without appro- 
priate justification.” Finally, the FARA limits this authority to a 
three year period beginning on the effective date of the FAR amend- 
ments implementing the I 

tarion. The Federal Acqui- 

simpMied acquisition threshold from $25,Qoo to $10O.O00, but, 
prohibited agencies &om using simplified acquisition procedures’ 
for purchases between $SO,OOO &d $10O,OOO until the contract- 
ing agency achieved “interim” certification to use the Federal Ac- 
quisition Computer Network (FAcNET)F3 The FARA has now 
repealed this limitation.” As a result, contracting agencies may 

i 

‘I Id. 8 4104(amending 10 U.S.C. 5 2305(b) and 41 U.S.C. g253b). Cu 
hERALAcQmmoN REG. 15.10(1 Apr. 1984)ihereinafter FAR]. 

I1 41 U.S.C. 5 416 (a)(l)(B)(i); FAR, supra note 11,5.101(a)(2). 

debriefing. See GENERAL Sm’s. ADMIN. m AL.. 6 
41 U.S.C. 5 416 (a)(l)(B)(ii); FAR supm note I1.5.101(a)(2).: I I 

FARA, supra note 5.5  4101(c). 
, >  

IJ  10 U.S.C. 9 2304(g). 
1- 

41 U.S.C. 5 253(gl. i l1 

I’ Id. 8 427. 

I’ The Office of Federal Procurement Policy Act defines “commercial item,” Io include: 

[Alny item, other than real property, that is of a type customarily used by the general public or by nongovernmental mtitics for purposes other than 
governmenta 

g”eneralpubhc;or ’ , ’ 
I 

(ii) has been offered for sale, lease. or license to the general public. 

‘Illis definition includes any item that is the result of technological advances or performance and is not yet available in the EO 

“Commercial items” also encompasses services offered and sold in commercial industry under “standard commercial terms and conditions.” 41 U.S.C. 0 403(12). See 
alsoFAR,suprcl note 11.2.101. 

,, 
l9 FARA. supra note 5,5  4202. 3 8 1  

$ Id. 5 4202(c). (d). 
I 

Id. 5 4202(e). 

Federal Acquisition Streamlining Act of 1994. Pub. L. No. 103-355.58 4OO1-03.108 Stat. 3243.3338 (1994) [hereinafter FASA]. * ’  

21 Id. 5 4201(a). For the requirements of interim FACNETcertification. see id. 5 9001; FAR, supra note 11.4.505-1. 

a.i FARA. supra note 5.5 4302(b). . I  < I 
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‘ H. Procurement lntegrio Act Is Ne& and Diflerenr. 

In one of its most sweeping changes, the FARA has com- 
pletely rewritten the Procurement Integrity Act. It also elimi- 
nated several of the DOD-specific post-employment restrictions 
to those involved in the procurement business. 1 

, I  

I ? ,, 
ction of Proprietary and Source Se 

mation. New provisions continue to prohibit disclosure ’of 
proprietary and source selection information. Arguably, the new! 
provisions broaden the scope of protected contractor 
The prohitiition i s  no longer limited to the time-frame previously 
referred to as “during the conduct of a procurement;” instead, they 
prohibition applies “before award.”49 The disclosure prohibition 
no longer applies to “any person.”50 It now applies only topresent 
or former United States officials and to’ those persons who ackd 
on behalf of or advised the United States and obtained access to 

virtue of their office, employ 

All perions, However, are fdrbidden from knowing19 obtain- 
ing codtractor bid or propobal infordtion or source selection in- 
formation. Criminal penalties of imprisonment of up to five years 
and a fine are available for use against those .who knowingly dis- 1 

close or knowingly hlawfutly obtain such information ifthe con- 
duct is for the purpose of exchanging b e  infomation for a thing’ 

petitive advantage in the 

’ I  
2. Reporting Employment Contacts. The requirement for. 

officers (grade 0 4  or above) and DODcivilians (GS- 11 a d  above) 1 

to report emplojiment contactss1 has been repialed. The FARA 
requiress2 any agency official d i o  paiticipates personally and 
substantially in a contract over the simplified acquisition thresh- 

ith any‘person who i s  a bid- 

> 

* /  
,;, I r 1 .  

0 

der or offerbr in that prdd~ement?~ The report of employment 
contact must be made in writing to the supervisor and to the des- 
ignated agency ethics official or designee. The’individual must 
then either reject employment or disqualify themselves from the 
procurement. The agency may authorize resumption of partici- 
pation, in akcordance with 18 U.S.C. 8 208 and applicable agency 
regulationsj on the grounds that the person is no longer a bidder 
or offeror in that procurement or that the employment discussions 
have ceased without the prospect of employment of the agency 
official. Reports of employment contacts’must be retained by’the 
agency for at least two years. Agency officials and Contractors 
face civil penalties of up to $50,000 ($500.000 for brganizations) 
per violation plus twice the amount of compensation received or 
offered. 

r 

t i  r 1 - 1  I .  I 

! , ,  I - ., 
3. ,Postgovemment Empbym 

i Rollers. 

Congress also repealed several other statutes dealing with 
post-employment restrictions on former DOD  employee^.^' Ad- 
ditionally, the FARA replaces the Procurement Integrity Act’s 
postgovernment employment provisions5s with a one-year ban on 
employment with a contracto; by a former agency official who 
performed any of a list of specifit ahions taken rkgarding that 
contiactor. Such actions i I ’  

a. Serving as a procuring contracting officer or 
I ’ member of source selection board or finan- 

‘ I  ’ 1 cia1 or technical evaluation team for a con- 4 

tract in excess of $10  hilli ion. The restriction 
applies only to employment with the contrac- 
tor which won the award; 

1 ’  1 %  ’ 

,- 

1 ’ /  I ’  

’ b.‘ Serving as program manager, deputy program 
manager, or administrative contracting officer - 1  

a contract‘ in e x e s  
‘ I  

1 
The new text refers to “contractor bid or proposal information”whith includes proprietary infomtion. See FSP, supra no? 5. 8 4304(f)(l). 

< ,  * , I .  , I > , I  I 

49 Whether the covered time period is essentially the same as it was under 41 U.S.C. 5 423(p)( 1)  remains unclear The beginning of the time period is not defined in the new 
statute as it was in the previous version. Additionally, the end of the covered time period appears to be at award, rathex than award, modification, or extension BS in prior 
language. 

sa 41 U.S.C. 8 423(d) previously forbade “any person” from releasing protected information regardless of whether that person obtained the information through authorized 
or unauthorized means. 

. 1  

i ’  I / I  ’* Although 10 U.S.C. 8 2397a has been repealed, the reporting req 
later than 1 January 1997. See PARA. supru note 5.4 4401. 

’’ It appears that the repomng requirements may apply only until award of the contract. The statutory language refers to participatio 
would cease at time of award. Additionally. the statute refers not to contractors, but to %bidders or offerors.” Id. 8 4304(c). 

ment of the FARA will no lementing regulations but no 

the procurement, which 

The repealed statutes are 18 U.S.C. 8 281 (FASAhad suspended the application of this provision through 31 December 1996) and 10 U.S.C. 98 2397.2397a. 2397h and 
2397c. Repeals became effective loFebruary 1996. See FARA, supra note 5.5 4401. According to the conference report, Congress intended to eliminate agency specific 
postemployment restrictions in favor of “uniform standards applicable to all federal agencies.” H.R. Cow. b. No. 450.104th Cong.. 2d Sess. %9 (1996). 

r 
I .  2 

I’ 41 U.S.C. 8 423(f). 

l6 This explanation is paraphrased. Attorneys should =fer to the exact language of the statute in applying the provisions to actual situations. 

I 

I .  
l’ Note that this provision appears to exclude not only hose involved in contracts for $10 million or less, but also appears to be inapplicable to numerous individuals such 
Bs program executive officers and product managers, who are not specifically included. 
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c. Personally making the following decisions for I 

the agency: (1) the decision to award or modi- 
fy  a contract or subcontract or task order or 
delivery order in excess or $10 million, (2) 
the decision to establish overhead or other rates 
valued at over $10 million, (3) the decision to 
approve issuance of a payment or payments 
in excess of $10 million,’s and (4) the deci- 
sion to pay or settle a claim in excess of $10 
million. 

The one-year employment ban does not preclude the accep- 
tance of compensation from a division or affiliate of the particu- 
lar contractor if the division or affiliate produces different 
products or services. A civil penalty is enacted for violation of 
this provision in,the amount of $50,000 per violation plus twice 
the amount of compensation received or 

4. Administrative Sanctions for Violations. 

Violations of the prohibitions of the new statute also may be 
grounds for cancellation of the procurement or recision of the 
contract if the contractor (or a person acting for the contractor) 
has been convictedm of a violation or if the agency head has de- 
termined, based on a preponderance of evidence, that such a vio- 
lation occurred. 

An additional provision makes a report of a possible violation 
to the agency (within fourteen days of its discovery) a prerequi- 
site to filing a protest on the grounds of such violation. The stat- 
ute specifically forbids consideration of such a protest by the 
Comptroller General unless this notice has been given?’ 

r“. 

5. Say “Eye, Bye” to Procurement Integnq Certijicates. 

The FARA eliminates the requirement for submitting Rocure- 
ment Integrity Certifications and the statutory tequirement for a 
training program and certification of training. However, this 
change will not take effect until implementing regulations are pro- 
mulgated.a Until implementation, the certification and training 
requirements remain in effect. 

6. Efective Date. 

The effective date of the procurement integrity provisions will 
be determined by agency implementing regulations, but shall be 
no later than 1 January lW.63 Repeals became effective on 10 
February 1996. 

I. Other Procurement-Related Matters. 

1. International Competitiveness. The FARA provides 
additional authority to waive charges for nonrecurring research,, 
development and production costs for foreign military sales.M 
However, this provision becomes effective only if the President’s 
Fiscal Year 1997 budget request proposes legislation that would 
offset the revenues lost through use of this waiver authority and 
the Congress enacts such legislation. 

2. Acquisition Workforce. The FARA requires civilian 
agencies to establish policies and procedures for the management 
and training of their acquisition workfor~e.6~ These provisions 
do not apply to executive agencies subject to chapter 87 of Title 
lo.% However, the FARA “encourages” the Secretary of Defense 
to implement demonstration projects with the goal of ”improving 
the personnel management policies or procedures” that apply to 
the DOD acquisition workforce.6’ 

’’ The section dealing with the approval of payments appears to be the only section in which an aggregate value triggers application. For example, a Literal reading of the 
statute would exclude from this prohibition a procuring contracting officer who awarded multiple coneacts to the same contractor. provided that no contract cxeeeded $10 
million. 

r, This method of determining the potential civil penalty applies to violations of the restrictions on release or receipt of proprietary or source selection information, the job 
contact reporting requirement. and the postgovernment employment ban. 

It would appear that the imposition of a civil fine would not be sufficient by itself to form a basis for recision or cancellation. 

Although the wording of this section is somewhat imprecise by its plain language, it appean to apply to all protests. but its application to protests in federal distract courts 
or in the Court of Federal Claim may be a source of future litigation. For more on this provision. see infra text accompanying notes 104-107. 

tu See FARA, supm note 5.8  4401. 

Id. 55 4401402. 

Id. 5 4303 (amending 22 U.S.C. 5 2761(c)(2)). 

e Id. 5 4307 (adding a new section 37 to the Office of Federal Procurement Policy Act, 41 U.S.C. 58 401-20). 

I0U.S.C. 08 1701-1764. 

FARA, supra note 5 , s  4308. See infra text accompanying note 211, for more Authorization Act provisions regarding the size and structure of the acquisition workforce. 

11 APRIL 1996 THE ARMY CAWYER D A  PAM 27-50-281 



I J. Effective Date of FARA Changes. I . 

Section .+IO1 of the FARA delineates effective dates.‘ Re- 
peals became effective on 10 February 1996.‘j8 Amendments to 
existipg laws remain in effect until the date specified in 
implementing regulations, but no later than 1 January 1997.69, On 
regulatoq implementation, amended statutes will apply to all sub- 
sequently issued solicitations, to any unsolicited proposals, and 
to contracts entered into as a result of these covered solicitations 
or unsolicited proposals?0 Implementing regulations will specify 
changes to contracts already in effect, offers already under con- 
sideration, and other ongoing  action^.^' , 

HI. The Informatio 
Act of 1996. 

1 
chnology Management Reform 

In a dramatic attempt to overhaul the federal information tech- 
nology acquisition process, Congress passed the Information Tech- 
nology Management Reform Act of 1996 (I~TvIRA).~* The 
ITMM makes sweeping changes in the procedures that the fed- 
eral government uses to purchase information technology. 

. “lnfomzation Technology ’’ Defined. 
1 1  

The ITMRA defines “information technology” as “any equip- 
ment or interconnected system or subsystem of equipment that is 
used in the automatic acquisition, storage, manipulation, man- 
agement, movement, control, display, switching, interchange, 
transmission, or reception of data or information” by executive 
agencies. It also includes equipment used by government con- 
tractors when either expressly required todo so by the contract or 
when the contractor requires the significant use of such equip- 
ment to furnish goods and services to the government. The stat- 
ute includes computers, ancillary equipment, software, firmware, 
and support services in the definition of “information technol- 

ogy,” but excludes :’incidental” contractor use of equipment on 
federal c0ntracts.7~ 

B. The Brooks UDP Act Is History. 

Brooks Automatic 

(GSA) the only federal agency authorized to purchase automatic 
data processing equipment for the federal government. Addition- 
ally, the Brooks ADP Act gave to the General Services Board of 
Contract Appeals (GSBCA) jurisdiction to hear bid protest cases 
concerning automatic data processing e4uipment acq~isitions.’~ 
With the repeal of the Brooks ADP Act,’ other federal agencies 
will no longer depend on the GSA for the acquisition of informa- 
tion technology, but will be free to make their own purchases sub- 
ject to the broad guidance of the ITMRA. The repeal also makes 
the General Accounting Office (GAO) the sole administrative 
forum outside the agency for resolution of bid protests. 

C. The Ofice of Manaiement and Budget Has a New Over- 
sight Role. I I ’  , a  

1 1 1  I 

Under &e ITMRA, the Office of Management and Budget 
(OMB) is charged with the oversight of federal information tech- 
nology (IT) acquisitions. The ITMM requires the Director of 
the OMB to promulgate guidance to encourage other agencies to 
acquire IT in a cost-effective manner and to monitor executive 

to require heads of other federal agencies to determine, prior to 
purchasing new IT systems, whether the function to be performed 
by the new system GiOUld be performed by the private sector in 
lieu of purchasing .the system?* The ITMRA gives OMB en- 
forcement authority over other agen~ies.7~ 

agency actions.77 Furthermore; the lTMRA requires the Director - 

Id. Q 4401(a). t ,  

I ,  

69 Id. Q 4402(e)(3). 

Id Q 4401(b)(l). I I ‘  I 

’I Id. Q 4401(b)(2). On 21 February 1996. the FARCouncil published an advance notice of proposed rulemaking listing th 
require implementation in the FAR (FAR. supra note 1 1 ,  $9 4101-05,4201-05.4301(a)(3), 4301(b), 4302,4304,4306. and 4310-11). See 61 Fed. Reg. 6760 (1996). , 

Pub,L. NO. 104-106, $9 5001-5703.110 Stat. 186.67 3 (Information Technology Management Reform Act of 1996) bereinafter ITMRA]. 

l3 Id. Q 5002. This definition is similar to the definition of “automatic data processing equipknt*’ found in the Brooks ADPAct (40 U.S.C. 6 759). However, urd& the 
Brooks ADP Act, the ITMRA does not exclude radar, sonar, radio, or television from its coverage. 

1 

Id. Q 5101. 

lJ 40 U.S.C. Q 759. 
I ”  I , ,  

I l 1  I 

’6 For more on this aspect of the ITMRA. see infra text accompanying notes 108-109. 
t i  ;. , I , ! I  I ?  ,- 

lTMRA,suprunote72.§ 5112. 

Id. Q 5113(b). 

* Id (I 51 13(b)(5). For example, by creating formal subdivisions of funds, the OMB could reduce the amount of funds available for an agency to spend on lT 
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Agencies May Chart Their Own IT Destiny. 

The ITMRA gives heads of executive agencies the authority 
to procure F for their agency.ao It also requires agency heads to 
promulgate guidance concerning the determination of cost ben- 
efits, risks, and evaluative criteria for acquisitions?’ Agency heads 
also must develop goals for using F effectively in their agencies 
and must report to Congress, as part of the agency’s budget sub- 
mission, on the agency’s progress towards its Also, agency 
heads, with OMB approval, are authorized to enter into 
multiagency acquisitions for F, except for the FTS 2000 pro- 
gram and the follow-on program to FTS 2000, which the lTMRA 
leaves under the supervision of the GSA.E3 Finally, the ITMRA 
creates the position of Chief Information Officer (CIO) within 
each executive agency to assist agency heads in performing their 
lT management duties.” 

F- 

I 

E. Commerce to Set Security Standards. 

The Department of Commerce, based on guidelines established 
by the National Institute of Standards and Technology, has the 
responsibility under the ITMRA to establish efficiency, security, 
and privacy standards for federal computer systems.*s Although 
agencies may establish more stringent standards,B6 agencies may 
not have less stringent standards without Department of Com- 
merce approval.” 

E “National Security Systems” Defined. 

“National security systems” are exempt from most provisions 
of the lTMRA,Ba which defines “national security system” as any 
government-operared telecommunications Dr information system 

Id. $5 5121.512qa). 

Id. $ 5122. 

Id. $ 5123. 

” Id $ 5124. 

Id. 0 5125. 

Id. $ 5131(a). 

‘6 Id. 8 5131(b). 

whose functions or operations involve intelligence and cryptologic 
activities, command and conk01 of military forces, equipment that 
is an integral part of a weapons system, or i s  critical to the direct 
fulfillment of a military mission (except routine administrative 
 function^).^^ 

G. Specific Acquisition Guidance. 

The ITMRA mandates that the FAR Council prescribe regula- 
tions that, to the maximum extent practicable, make the IT acqui- 
sition process “a simplified, clear, and understandable process that 
specifically addresses the management of risk, incremental ac- 
quisitions, and the need to incorporate commercial information 
technology in a timely manner.’* Specifically, the ITMRA sug- 
gests the following reforms: 

1. Developmenf of “Modular Contructing. ” Under the 
“modular contracting” concept, an agency acquires a major IT. 
system in successive acquisitions of interoperable increments that 
allow the agency to manage large acquisitions more efficiently. 
The ,JTMRA amends the Office of Federal Procurement Policy 
Act to specifically allow modular contracting for lT resources 
and to require the FAR to contain guidance for using modular 
contracting?’ 

2. Use of IT Pilot Programs. The ITMRA encourages 
agencies to embark on pilot programs to test new methods of ac- 
quiring IT services.92 Specifically, the ITMRA describes a 
“share-in-savings program” under which the federal government 
contracts with private industry for an IT solution which enhances 
the agency performance and allows the contractor to be paid a 
share of the resulting savings.93 The ITMRA also describes a 

Id $ 5131(c). 

Id $ 5141. 
I ,  

Ip Id. $ 5142. This definition is  identical to the so-called “Warner Amendment” to the Brooks ADPAct (IO U.S.C. 5 2315; 40 U.S.C. $ 759(a)(3)(C)). However. this 
provision applies to all  government agencies, not just the DOD. 

5~ ITMRA. supra note 72.5 5301. 

91 Id. $ 5202 (adding anew section 35 to the Office of Federal Procurement Policy Act, 41 U.S.C. 55 401-420). (? 
mRA. supra note 72. $5 5301-05. 

Id. $5311. 
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solutions-based contractingprogram in which (1) the agency writes 
the statement of work using performance-based and results-ori- 
ented specifications, or both, and (2) the agency uses a stream- 
lined proposal and evaluation process.” 

3. Schedule Contracting On-Line. The ITMRA requires 
the GSA to put its lT schedule contracts into an on-line format for 
agencies to use as part of FACNET no later than 1 January 1998. 
The system would contain basic information on prices, features, 
and performance of items on a comparative basis. In the event 
that the GSA determines that the FACNET cannot be used, the 
GSA must create an alternative automated system to provide the 
information?s 

H. New Guidance on Excess Computer Equipment. 

Under the ITMRA, agency heads must inventory all computer 
equipment under the agency’s control to determine the amount of 
excess or surplus equipment and must maintain records of such 
equipment.% The conference report suggests that the GSA, under 
its property disposal authority,.should dispose of the excess prop- 
erty, in order of priority, to (1) elementary schools, secondary 
schools, and schools run by the Bureau of Indian Affairs, (2) pub- 
lic libraries, (3) public colleges and universities, and (4) other 
entities eligible to receive donations of federal surplus personal 
property.97 

I. ‘Effective Dates. 

The ITMRA contains three major transition provisions. First, 
the ITMRA is effective 180 days after Second, the 
GSA regulations and procedures promulgated under the Brooks 

ADP Act and the prior decisions of the GSBCA remain in effect 
until modified or repealed by the Director of OMB or other com- 
petent authority.gg Finally, all actions pending before the bSBCA 
on the effective date of the ITMRAshall proceed to completion.Im 

IV. BidProtesQ. 
P 

Both the FARA and the lTMRA made changes to bid protest 
practices and procedures. 
,- 

A. General Accounting Ojice Bid Prorest 
ened. 

1 ,  

Reflecting Congress’s interest in promoting a procurement 
system that efficiently meets the government’s tequirementd,lol 
the lTMRA reduced two important deadlines associated with the 
processing of GAO protests. First, the procuring activity must 
submit its “agency report” no later than thirty days following the 
agency’s receipt of the notice of protest.Im Second, Congress has 
shortened the time in which the GAO must render its decision 
from 125 days to 100 days after the filing of a prot 

’ ‘  

B. The FARA Establishes a Separate Protest Clock for Alle- 
gations Involving Procurement Integrity. 

Tucked in the FARA’s rewrite of provisions addressing pro- 
curement integrity concerns1@’ is a potentially significant limita- 
tion on the ability of contractors to protest. For protests alleging 
procurement integrity violations, the protester must first report 
the alleged violation to the procuring agency before it can file a 
protest “against the award or proposed award of a Federal agency 
procurement.”10s Additionally, the protester also must notify the 

F 

Id 5 5312. 

Id. 5 5401. 

Id. 5 5402. 
I 

97 H.R. Cow. b, No. 450,104th Cong.. 2d Sess. 980 (19%). 

sa ITMR4. supru note 72.5 5701. 

pp Id. 5 5702(a). On 21 February 1996, the FAR Council published an advance notice of proposed rulemaking, Listing the following sections of the lTMRAas those which 
may requireimplementation intheFAR: 95 5001-02,5l01,5111-13,5121-28,5131-32.5141-42.5201-02,5301-05.5311-12.5401-03.5501-02.5601-08,5701-03. See 
61 Fed. Reg. 6760 (1996). 

I m  Id. 8 5702(b). 

ID’ See H.R. &w. Rm. No. 450.104th Cong,. 2d Sess.. at 965 (1996). 

In ITMRA, supra note 72,g 5501 (amending 3 1 U.S.C. 6 3553(b)(2 
protester(s) no later than thirty-five days after notice of protest 

lo’ Id. 5 5501. 

I I  

, 

). Under the earlier rules. the agency was required to file its administrative report to the 
I 

I 

lo( The amendments to the procurement integrity provisions of the Office of Federal Procurement Policy Act can be found at FARA 5 4304. See uho supru text - 
accompanying notes 48-63. 

IM The revised provision specifically identifies protest allegations involving the: (a) prohibition on disclosing procurement information, (b) prohibition on obtaining 
procurement information. (c) actions required of procurement officers when contacted by offerors regarding non-federal employment, and (d) prohibition on former 
official‘s acceptance of compensation from a contractor. FARA, supra note 5 . 5  4304. < 
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procuring agency of the information or evidence’that constitutes 
the basis of the allegation no later than fourteen days after initial 
discovery of the alleged violation. Failure to do either of the above 
will foreclose the protester from subsguently asserting that par- 
ticular allegation involving procurement integrity.lM Conse- 
quently, protesters must now be copscious of this additional 
protest clock when filing a protest al,leging suspected procure- 
ment integjty , violations.’07 

n 

C, General Services Board of Contract Appeals Protest Au- 

With the stroke of the proverbial pen, Congress eliminated 
the jurisdictional authority of the GSBCA to hear IT protests.’08 
Thus, after almost twelve years of bearing JT protests,Iw the 
GSBCA will now devote its attentiOp solely to postaward con- 
tract disputes arising under the Contract Disputes Act. 

D. Congress Clarifies the AvailabiliQ of Funds Following 
Protests. I 

The FARA made two revisions to 31 U.S.C. 5 1558, which 
extends the period of availability of funds that are earmarked for 
procurements tied up in a protest. First, the period of availability 
is converted from 90 working days to 100 calendar days from 
the date a decision on the protest is final.Il0 Second, the FAR4 
eliminates any confusion regarding the applicability of this stat- 
ute to other-than-GAO protests. Now 31 U.S.C. 8 1558 specifi- 
cally encompasses any GAO protest as well as any “action 
commenced under administrative procedures or for a judicial rem- P 

edy” involving contract solicitations, proposed awards, the actual 
award, or competitive range and responsiveness determinations 
which prevent the agency from prbceeding with khe pmurement.lll 

V. General Provisions. 

A. Introduction. 

As in past years, the National Defense Authorization Act for 
Fiscal Year 1996 contained many general provisions affecting 
acquisition law and policy. While there was broad agreement 
between Congress and the Executive on the overwhelming ma- 
jority of these provisions, several passages in the original bill trig- 
gered the President’s veto.’l2 Then, while the acquisition com- 
munity held its breath, Congress surprised its doubters by quickly 
revising the bill to make i t  more palatable to the President. AI- 
though still objecting to several controversial provisions concem- 
ing the discharge of HIV-positive service members1I3 and the re- 
striction on the use of DOD medical treatment faci~ihes to per- 
form  abortion^."^ President Clinton signed the Authorization Act 
into law on 10 February 1996. 

‘ i  

B. The Details. 

I .  Ballistic Missile Defense Act of 1995: Star, Wars With- 
out the Stars. One of the visions of the new Republican Congress 
was to establish a National Missile Defense System capable of 
protecting the temtory of the United States against a limited bal- 
listic missile attack.’15 Such a system would consist of 
ground-based interceptors, fixed ground-based radars, and 

Interestingly, although this amendment specifically prohibits the Comptroller General from deciding “such an allegation.” the revision does not acknowledge the other 
remaining protest forums. Id. 

I m  Current GAO Bid Protest Regulations contain strict time tables regarding the filing of both pre-award and post-award protests. See 4 C.F.R. 5 21.2 (1995). 

IOI ITMRA, supra note 72 , i  5 101. Congress eliminated with the GSBCA as a protest forum by simply stating: “Section 11 1 of the Federal Property and Administrative 
Services Act of 1949 (40 U.S.C. 759) is repealed.” 

IO9 Congress initially provided the GSBCA protest authority over IT acquisitions for a three-year period in the Competition in Conkacting Act of 1984. The Paperwork 
Reduction Reauthorization Act of 1986 permanently established the GSBCA’s jurisdictional authority over IT protests, which it  shared with the GAO. Now, the GAO 
remains the only formal forum other than the federal courts to hear such protests. 

ITMRA, supm note 72.5 5502. A protest decision is considered “final” when the time permitted for the filing of an appeal or a request for reconsideration has expired, 
or when a decision is rendered on the appeal or request for reconsideration-whichever is later. 31 U.S.C. 5 1558(a). 

ITMRA. supra note 72. 4 5502. The earlier version of 31 U.S.C. 5 1558 arguably applied only to GAO or GSBCA protests. Bur see UNTIED STATES GENERU 
Accoumo  Om- PRINCEUS OF FEDERAL APPROPRIATIONS LAW, ch. 5, at 5-74 (2d ed. 1991) (GAO Redbook assem that this provision applies to agency protests and 
protests filed with n federal court). 

See H.R. Cow. REP. No. 406, 104th Cong., 1st Sess. 301 (1995) (prohibiting obligation or expenditure of funds for activities of the armed fororces while under the 
operational or tactical control of the United Nations, Bbsent Residential certification); Id. at 46 (stating policy ol United States to deploy a National Missile Defense 
system). The Resident stated in his veto message that these provisions would unduly restrict his ability to carry out national security objectives. waste billions of dollars, 
and possibly violate the Anti-Ballistic MissileTreaty with the former Soviet Union. SeeTodd S. hrdum. Clinton Veroes~ilirary AuthoninrionBill. N.Y.TIMEs. Dec. 29, 
1995. at A26. 

f“ National DcfenseAuthorization Act for Fiscal Year 1996, Pub. L. No. 104-106, # 567, 110 Stat. 186.328 (19%) (amending 10U.S.C. 5 1177). 

Id 4 738.110 Stat. 186.383 (amending 10 U.S.C. 5 1093). 

115 See H.R. Cow. REP. No. 406.104th Cong.. 1st Sess. 45-54.730-35 (1995). 1 

’ I ,  I .  
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space-based sensors.”6 Forced to down scale its dreams after the 
President’s veto, Congress nevertheless included a Ballistic Mis- 
sile Defense Act of 1995 in the Authori~ation,Act.’~~ 

In a remarkable display of candor, Congress addressed d e  
reasons why it believed ballistic missile defenses was necessary 
for the United States. Finding the threat posed by the prolifera- 
tion of ballistic missiles significant and growing, Congress spe- 
cifically noted that, bithin five years, N o h  Korea may deploy 
an intercontinental ballistic missile capable of reachingAlaska.lI8 
In Congress’s view, the concept of Mutual Assured Destruction is 
questionable as a basis for stability in’ the post-Cold War world of 
multipolar relationships. Moreover, Congress determined that 
technology has rendered obsolete the Cold War distinction be- 
tween strategic ballistic missiles and nonstrategic ballistic mis- 
siles as reflected in the Anti-Ballistic Missile Treaty.I19 

- ’  1 , , I “  

I’ To counter the growing threat to the bnited States-while 
conforming to President’s objections-congress directed the Sec- 
retary of Defense to restructure the cgre theater missile defense 
program to be operational in stages through Fiscal Year 2001 
To assist the Secretary in this endeavor, Congress authorized him 
to use streamlied acquisition procedures12’ while developing and 
deploying the theater missile defense systems to reduce cost and 

e ekjciency.’22 Additionally, Congress required the Secre- 
develop plans for follow-on tGeater missile defense sys- 

‘ I  / I  Y 

1 

‘ I t  I 

tems. while filing Annual program accountability reports to 

r 
Cows Conrime to Be ‘Led to the Muikef.’ Perhaps the most sig- 
nificant theme running throughoht the Authorization Act is 
Congress’s push for more privatizatidn of DOD activities. First,’ 
Congress directed the Secretary of Defense to submit a plan for 
private-sector sources to perform payroll functions for DOD ci- 
vilian  employee^.'^^ The plan must be implemented if’ the 
private-sector can perform as cheaply as the federal government.‘ 
Additionally, in an apparent reaction to the DOD’s problem of 
“unmatched disbursements,”125 Congress directed the Secretary 
of Defense to conduct a demonstration program using private 
contractors to audit the DOD’s accounting and procurement func- 
tions to identify overpayments made to vendors.lz6 Congr&ss also 
required the Secretary to submit a report on the feasibility of us- 
ing private sources for air tran~portation,~~~ and authorized a pilot 
program using private contractors to operate DOD dependents’ 
schools.128 In case the DOD failed to get the message, Congress 
directed the Secretary of Defense to “endeavor” to use private 
Sources for any commercial product or servick If private sources 
are adequate Md a competitive environment exists.lP ’ 

! 

Congress also tumkd to’marke 
resolve the seemingly intracpble p 

forms in ah attempt to’ 
f military family hous- 

/ ’  

I 4  I < ! 6  1 

I 7 

Id at49. 

, I  
‘I’ National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106,Q§ 231-38. 110 Stat. 196,228-33(1996). ’ 

Id. 8 232, 110 Stat. 186. 
I 1 

IIP Id. The Anti-Ballistic Missile treaty, signed by the United States and the former Soviet Union 011~26 May 1972, limited the deployment of certainAnti-Ballistic Missile 
Sys tems. i # ‘  

la0 

111 

111 

113 

12 
I 

in 

id. $234,110 Stat. 186.229 (1996). 
7 8  

/ .  This term is not defined. 
’ I ,  

1 

National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106, Q 234, 110 Stat. 186,229 (19%). 

Id. 

1 ,  

1 

, 
Id. 9 353,110 Stat. 186.267 (1996 

I 

See Department of DefenseAppropriations Act. 1996. Pub. L. No. 104-61.§ 8102.109 Stat. 636,672 (1995) (requiring the DOD tomatch each disbursement in excess 
pf $5 million with a particular obligation before payment); H.R. REP. No. 131.104th Cong., 1st Sess. 156 (noting October 1994 GAO report stating that the DOD had $30 
billion in “problem disbursements,” and paid its contractors about $1 billion more than the,amount of their contracts). 

1 
! I  

‘V National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106.§ 354, 110 Stat. 186,268 (19%). 

12’ Id. § 365.110 Stat. 186,275 (1996). 

12’ Id. § 355, 110 Stat. 186,269 (1996). 

I 

n 
1 I !  

< 1 

Id. 0 357,110 Stat. 186,271 (1996). Congress authorized the Secretary to exempt products or services if thei re, or provision by fie government 
is necessary for reasons of national security. Id. , I  41 , *  
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iag. Concerned about the substandard quality of many military 
housing units and the impact that this condition may have on rcadi- 
ness and retention rates,13o Congress initiated a privatization 
program for construction of military housing units on or near mili- 
tary  installation^.'^' Under this program, the Secretaries of the 
military departments have authority to make direct loans and loan 
guarantees to private entities,"32 lease housing units from the pri- 
vate ~ect0r.I~~ make investments in entities which will acquire or 
construct military housing units,JM provide rental 
make differential lease payments,"" and convey or lease property 
to private parries to support the program.'" Congress also cw- 
ated a Family Housing Improvement Fund and a Military Unac- 
companied Housing Improvement Fund, to which the Secretary 
of Defense may transfer proceeds derived from conveying or leas- 
ing property or income derived from other authorized activities 
under the privatization initiati~e."~ The Secretary may use the 
balances in the fund to carry out activities under the program in 
amounts provided in appropriation acts. 

J .' 

3. Defense Dual Use Technology Initiative Takes a Hit. 
For the past several years, Congress has required the DOD to 
establish partnerships with private companies, federal laborato- 
ries and facilities, and other entities to encourage and provide 
research, development, and application of dual-use critical tech- 

n o l o g i c ~ , ~ ~ ~  The President requested $500 million for this effort 
for Fiscal Year 1996.1"' Looking for opportunities to cut the bud- 
gef'howcver, Congress appropriated only $195 million for the 
Drat Use Technology Initiati~e,'~' and restricted the use of these 
funds to continuing or completing technology reinvestment 
projects initiated before 1 October 1 995,142 Congress also repealed 
various statutory authqrities regarding We national defense tech- 
nology and industrial base.'43 

4. A Kindez Gentler Military? Noting that our 
have become increasingly engaged in operations other than war, 
Congress determined that nonlethal weapons have the potential 
for widespread operational utility.'" Therefore, Congress directed 
the Secretary of Defense to assign centralized responsibility for 
the development of nonlethal weapons technology,14s and to re- 
port back to Congress on the time-frame for the development and 
deployment of such weapons and the doctrinal, legal, operational, 
and policy issues involved in their use.'& 

5. Belt-lightening for Federally Funded Research and De- 
velopment Centers. Expressing its desire that the DOD establish 
stricter management goals for its Federally Funded Research De- 
velopment Centers (FFRDCs) and University-Affiliated Research 
Cefiters '(UARCs), Congress reduced funding for these entities 

I , 1  

See H.R. Cow. Rep. No. 406.lWth Cong.. 1st Sess. 883 (1995); S. I h .  No. 112.104th Cong.. 1st Sess. 326 (1995). 

National Defense Authorization Act for Fiscal Year 1996. Pub. L. No. 104-106, 5 2801.110 Stat. 186,544 (19%) (adding'lo U.S.C. 44 2871-85). 
' 

P 

Id (adding 10 U.S.C. 5 2873). 
i t ,  

. p  I ,  , 

Is Id (adding IO U.S.C. 5 2874). 

Iy Id (adding IO U.S.C. 5 2875). Authorized investments include acquisition of limited parimerships. stocks. or bonds. 

IY Id. (adding 10 U.S.C. 4 2876). 

IJb Id. (adding IO U.S.C. 5 2677). Differential lease payments are amounts paid fo the lessor above the rental paymen? paid by sewicemembers residing in the unib. 

I 

I 

Id (adding IO U.S.C. 5 2878). I '  

Iy  Id (adding IO U.S.C. 4 2863). 

1% See lOU.S.C.~25lI. 

1 3  

H.R. REP. No. 406,104th Cong.. 1st Sess. 712 (1995). 

Congress renamed this program for Fiscal Year 19%. Formerly it was called the "Defense Reinvestmkt Program." See Id. 

National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106.# 204.110 Stat. 186 (1996). 

Id 0 1081(f). (g) (npealing 10 U.S.C. $5 2512.2513,2516.2520.2521.2522.2523.2524). 

Id $ 219,110 Stat. 186.223 (19%). 

l4 Id. The conferees recommended the designation of either the Dep 
servias will be the primary users of these technologies. H.R. Cow. Rep. No. 406.104th Cong.. 1st Sess. 720 (1995). 

f tht Army or the Maine Corps  as execu 

/- 

National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106, Q 219.110 Stat. 186,223 (19%). 
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by $90 million'47 and directed the Secrehry of ae fene  to de-' 
vdop a five year plm to reduce and Wnsolidate rhkir a&vities.** 
The plan must $et forththe manner in which FFRDCs and UARCs 
will perform only those core activities h i t  require their &que 
capabilities and arrangdment~.'~~ 'In a similar vein, Congress di- 1 

rected the Secretary of Defende to devejop a fiGe-year plan to' 
consolidate and restructure the DOD's labohtories arid test and 
evaluation centers into "as few laboratories'ahd centers as is prac-" 
tical and possible."'50 

6. Research Dollars-Color Mine Purple? Currentiy;the: 
DOD and the military departments receive' separack hppropriaL* 
tions for basic and scientific research,fdevelopment, testing; and 
evaluation.'51 In what may be a portent for future jointness, Con-" 
gress directed the Secretary of Defense to analyze the cost'and~ 
effectiveness of consolidating the basic research accounts of the : 
military departments.lS2 The Secretary's analysis must deterniine 
potential infrastructure savings and other benefits of collocating 
and combining the management of basic research. 

' 1  , I  
1 %  

7. Days May Be Numbered for 60140 Depot Maintenance 
Split. Congress continued to express its view of the necessity sf  
retaining "COR'* depot level workload requirements within the 
DOD.lS3 Refemng to the "constant debate aver how to apportion 
work between the public and private sectors,"'" Congress directed 
the Secretary of Defense to develop a comprehensive policy on 

the perfohancd of depot leveI maintenante and repair, consis- 
tetit with the nationit1 security requirements ofthe United states.'" * 

To sweeten the pot €or the Secietary,lCongress kka led  the statu- 
to;Y'60/40 kp1iP 'ad the kompetition reiquirement for contract- I 

ing'out depot-level maintenance and repair,ln but withheld the I 

effective date of the ie legislation approving 
the Secretary's policy?58 ' I 1  ' 1 

7- 

, ' i  . "  
~ 8. "Economy Act ''lf9fOi Environmental Restoration Modi. 

jkd. The DOD has statutory authority to form reimbursable agree- 
1: state, or local akencies for the identification, 
'clean-up of off-site contamination'caused'by 

DOD-genehted hazardous $dbstances.'" To ensure proper ac- 
countability of teimbursements paid by the DOD, Congress modi- 
fied this provision to prohibit the DOD from reimbursing another 
agency's regulatory enforcement activities.l6' Driving home the 
point, Congress limited funds available €or kimbursements un- ' 
der these agreements to $10 million for Fiscal Year 1996, absent 
Secretarial certification to Congress.'62 

' > ! -  >' ) , I \  , < \ f' ',T 

undering Funds bgally .  "In a cl 
"thinking Outside the box,:' Congress directed the Secretary of 
Defense to cwduct a demonstration project to assess fie viability I 
of wing only nonappropriated fund procedures for morale, wel- 
fare, and recreation (MWR) activities at military  installation^.'^^ 
Under this project, appropriated funds are essentially transformed 

4 I I t I l l  1 * > ,  H.R. Cow. REP. No, 406.104th Cong.. 1st Sess.721 (1995). ,) I ; I l l  < I 1  1 

IU National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106,s 220. 110 Stat. 186,224 (1996). 

Id. 

IM Id. 0 277,110 Stat. 186.242 (1996). 
I f  4 I 

Department of Defense Appropriations Act, 19%, Pub. L. No. 104-61, tit. IV. 109 Stat. 636.64748 (1995). 
, I , ,  

1 ' 1  

Is* National DefenseAuthorization Act for Fiscal Year 1996. Pub. L. NO. 104-106.5 263.110 Stat. 186,237 (1996). 
( ,  

H.R. Cob. REP. No. 406,104th Cong. 

' \  
IY H.R. Cow. REP. No. 406,104th Cong., 1st Sess. 774 (1995). 

IJJ National DefenseAuthorization Act forFiscalYear 1996, Pub. L. No. 104-106.5 311,110 Stat. 186,246 (1996). 1 - 1  

IJ6 See IO U.S.C. 8 2466 (providing that not more than forty percent of the funds available for depot-level maintenance and repair may be rsed IO contract for thc 
performance by non-federal government personnel). 

lJ' See IO U.S.C. g 2469 (requiring changes in perf0 

I" National Defense Authorization Act for Fiscal 

F 

la Id. 4 335. 110 Stat. 186.262 (1996). I ! .  - 1  I I 
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into nonappropriated funds. Military installations selected for the 
project may use appropriated funds to procure property and ser- 
vices for MWR programs following only the laws applicable.to 
expenditures ofpoaappropriated funds. I i  I 

I 

10. Defense Business Operations Fund Here To Stay. In 
1994, Congress removed the Defense Business Operations Fund 
(DBOF) sunset provision, f i d y  planting the fund in the DOD's 
celestial orb.'64 This year, Congrqss codified the DBOF 8s an 
entity, while limiting its potential g r 0 ~ t h . l ~ ~  The new law pro- 

tivities specified in the statute,Ia no 

rate accounting, re 

the DBQF-apital assep of DBOF are financed from a capital 
asset subaccount anh are defmep to include equipment items cost- 
ing $50,000 or more.lm Congress also continued its push to make 
the DBOF perform as a business entity, requiring the DBOF to 
charge the full cost,of its, goods-hd sek  
DOD activities to otder from non-DBOF 
competitive rate."O ' 

f 

Congress also expressed concern about the DOD's decision 
in 1995 to return'the DBOF's cash rnanagemeni and related 
Antideficiency Act controls to the military s 

nent level.'? Rather than reversing the DOD's decision, how- 
ever, the conferees directed the Comptroller General to determine 
the advisability of managing the DBOF at the DOD level and 
report back to the defense ~ ~ r n m i t t e e s . ~ ~ ~  

11. New Authorities SO Retain Receipts. Generally, fed- 
agencies must return to the Treasury as miscellaneous 

receipts all proceeds received from any source other than Con- 
g r e ~ s . ' ~ ~  For the past several years, however, Congress has carved 
out a number of exceptions to this rule, allowing the DOD greater 
authority toretain proceeds recovered h m  various activities rather 
than returning them to theTreas~ry.!~~ Continuing with this trend, 
Congress gave the DOD permanent authority to retain the pro- 
ceeds from the sale of lost, abandoned, or unclaimed personal 
property found on a military in~tallation.'~~ The proceeds may be 
Credited to the operation and maintenance account of the installa- 
tion and used 19 pay for the cost of collecting, storing, and dispos- 
ing of the property. If any proceeds remain, the installation may 
use them for MWR activities. 

lated provision. Congrkss authorized the DOD and the 
military departments to re& amounts recovered for damage to 

eeds recovered must be credited to the 
air and, replacement of the real prop- 
Congress also directed the Secretary 

of Defense to repoq on the feasibility of allowing the DOD to 
retain up to three percent of contractor fraud recoverie~. '~~ 

P 
t 

NaionalDefenseAuthorizationAdforFiscalYear 1996,hb.L. No. 104-'106, # 371,110Stat. 186.277(1996)(adding 10U.S.C. ~2216.DeftnseBusinssOperations 
Fund). 

Irn Funds and activities included in the DBOF are working capital funds, the Defense Finance and Accounting Service. the Defense Commissary Agency, the Defense 
Reutilization and Marketing Service, and the Joint Logistics Systems Center. 

16' National Defense Authorization Act tot Fiscal Year 1996. Pub. L. No. 104-106,~ 371,' 110 Stat. 186.277 (1996). 

la See Department of Defense Appropriations Act, 1996. Pub. L. No. 104-61. $8065,109 Stat. 636.664 (1995) (increasing threshold from $50,000 to $lOO.OOO). 

National Defense Authorization Act forFiscalYear 1996. Pub. L. No. 1W-106.# f71.110 Stat. 186.2'77 (19%). Surprisingly, theHouse National Security Committee 
sought to reduce the threshold to $l5.000. The $50,000 rate was retained in conference. See H.R. Cow. REP. 04th Cong.. 1st Sess. 784 (1995). 

I 

A few exceptions to the full cost recovery rule exists, the most significant of which is the cost of major military construction projects. Id The House Committee on 
National Security expressed its disagreement with DBOF policy of assessing the tats of dli tary personnel at the civilian equivalent rate, rather than the actual cost of 
military personnel, believing that this understates the costs of the 27,000 military personnel working in DBOFope-rations. See H.R. REP. No. 131.104th Cong., 1st Sess. 
158 (1995). 

I "  1 '  

I" H.R.REP.No. 131,104thCong.. 1stSess. 157(1995). 

I n  H.R. Cow. REP. No. 406.104th Cong., 1st Sess. 785 (1995). 
* I  , 

31 U.S.C. 5 3302(b). 

I" See. r g . ,  10 U.S.C. # 1095(g) (authorizing M3D medical facilities to retain amounts collected from third-party payers for health carc services); IO U.S.C. $ 2667(d)(l) 
(authorizing military departments to retain rental receipts for use in maintenance, repair'or environmental restorationj. 

In National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106,# 374.110 Stat. 186,281 (19%) (amending IO U.S.C. 0 2575). 

/a! 8 2821.110 Stat.'t86,556 (1996). 
rx  

I n  Id $ 1052.110 Stat. 186.440 (1996). The Senate- Services Committee recommended authorizing the DOD to retain three percent of single damage funds, or 
$500.000 (whichever is less), recovered in contract fraud matters. The am0 M accounts of the installations responsible for the 
recoveries. See S. REP. No. 112,104th Cong., 1st Sess. 218 (1995). 

tained would be credited to the 
' ' .  
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In addition to the above pr0visions;Congress gave .the Secre- 
tary of Defense new authority to accept contributions from host 
nations td support the relocation of our armed forces 'within the 
host nat i~n."~ The Secietarymay use the contributions to pay 
costs incurred as a result of the relocation, including costs for 
design and construction services, transportation:communications, 
supply and administration, Sindpe 

' Of codrse: what Congress giveth, it can'taketh away. ' Con- 
gress delet&d a provision of 'the h s  Export Control that 
allowed the DOD to use funds from the sales of tanks, infantry 
fighting vehicles. and h o r e d  personnel carriers for upgrades to 
those vehicles.'80 This authority had been grdnted by Congress in 

unmistakable language, 

through'tontract or 'grant to institutions which bar hilitary re- 
cruiting on cdmp~s . '~*  The'Secretary of 
list in the Federal Register of hose institn 
grants or contracts under the new law.la3 

13. New Authority to Support Non-DOD ~Organizations. , 
Congress authorized the Secretary of Defense to prescribe reb- 
lations permitting units or~members of the armed forces to pro- 

vide support and services to federal, state, or local governmental 
entities, youth and charitable organizations, or other entities as 
approved by the Secktary.'" Several prerequisites must be met 
before the military departments provide assistance under this pro- 
vision. The assistance must be specifically requested by the 
oiganization, must not be reasonably available from com- 
dlercial sources. Additionally, providing the assistance must 
accomplish Ivalid training requiremehts while not resulting in a 
significant increase in training cost. ' 

' 3  , I  , 

tor Gratuities 'Inapplicable to 
Slmpiijieh Acquisitions. Congress requires DOD :contracts to 
allow termination for default &id tht! recovery of exemplary dam- 
age; if ?,contractor offers or s any gratuity to obtain favor- 
able treatment regarding a'don ,Ias The FAR implements this' 
provision ih a gratuities c~ause.l@ ' In the spirit of acipisition 

uast to its general push for acquisition streamlining and enhanced 
combtition, Congress sought to 'sustain the industrial base'by 
adding certain components for naval vessels to the list ok goods 

to bp purchased from d 
ith 7 diameter of six 

yonid navigation chart system 
propulsion and machine+ control systems, totally enclosed life- 
boat systems, and welded shipboard anchor and mooring chains 
with a diameter of four inches or less, must now be purchased 
from domestic sources.Ia9 Congress also removed the simplified 

' ' acquisition exception to domestic source requirements'" for DOD 
I ball and roller bearings.I9' Reluctant p create significant addi- 

,- 

National Defense Authorization Act for Fiscal Year 1996, Pub. La No. 104-106, # 1332. 110 Stat. 186,482 (19%) (adding 10 U.S.C. 0 2350k). 

22 U.S.C. 4 3761(j). , 1 ) '  

NationalDe 

Id. 4 541.110 Stat. 186.315 (1996) (adding 10 U.S.C. 4 983). 
r ll I , * .  

/ *  3 C l  I 

National Defense Aukorization Act for Fiscal Year 1995 L. No. 103-337,i 558,108 Stat. 2663.2776 (1994) I 

I f A < l  I I 

NationalDefenseAuthorizationAct forFiscalYear 19%.Pub.L. No. 104-106,5541.110Stat. 186,3l5(19%). 

I U  Id 4572.110Stat. 186.353 (1996)(adding I0U.S.C. 42012). CongnssintendedtoprovidetheDODauthority toperform"custornarycommunity relationsandpublic 
affairs activities." including honor guards, static displays, bands, and demonstrations. See H.R. Cow. REP. No. 406,104th Cong.. 1st Sess. 812 (1995). 

IW IO U.S.C. 4 2207. 
I ,  

! I ,  
I i  I 1  

I . I )  1 ;  
FAR, supra note II. 52.203-3. 

1' 1 1  I \  I 
ationai Defense Authorizatio 01.110 Stat. 186.389 (1996). 

h 
' I  1 .  See 10 U.S.C. 4 2534. I I 8  * * i. L 

Ia9 National Defense Authorization Act for Fiscal Year 1996. Pub. L. No. 104-106. 4 806. 110 Stat. 186.390 (1996) (amending 10 U.S.C. 8 2534). 1, I 

j '  I 

I9O See IO U.S.C. Q 253 

I9l National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106,# 806(d). 110 Stat. 186,391 (1996). I 

20 APRIL 1996 THE ARMY UWYER DA PAM 27-50-281 



tional hardships, however, Congress prohibited the Secretary of 
Defense from using contract clauses or certifications when imple- 
menting these new re~trictions.’~~ 

,f- Congress also showed an interest In using the international 
defense market as a way to sustain the industrial base.Ig3 Noting 
that most foreign defense suppliers have access to govem- 
ment-subsidized loan guarantees, Congress established the De- 
fense Export Loan Guarantee program, authorizing the Secretary 
of Defense to protect lenders against losses from the financing of 
the sale or lease of defense articles or services to specified coun- 
hies.’p4 For each guarantee issued, the Secretary must charge both 
an administrative fee and gn exposure fee sufficient to meet the 
potential liabilities of the United States. Further, the Secretary is 
precluded from offering terms and conditions more beneficial than 
those provided to a recipient by the Export-Import Bank of the 
United States. 

To further demonstrate its commitment to sustaining the in- 
dustrial base.Ig5 Congress authorized the Secretary of Defense to 
enter “Defense Capability Preservation Agreements”’% with pri- 
vate contractors. These agreements apply modified cost account- 
ing rules to the allocation of indirect costs associated with the 
contractor’s private-sector work.lq, Alth unartfully worded, 
Congress appears to be authorizing the Secretary to limit the 
amount of indirect costs which a contractor must allocate to its 
privatesector contracts, thereby allowing the DOD to pay a greater 
share of the contractor’s indirect 

16. Why Buy When You Can Lease? To encourage the use 
of leasing, Congress amended 10 U.S.C. Q 2401a to permit the 
Secretary of Defense to lease commercial vehicles and equipment 
whenever he determines it i s  “practicable and efficient.”lW Al- 
though the statutory lease limit of eighteen months remains,m 
Congress authorized the Secretary to conduct a pilot program to 
enter leases of commercial utility cargo vehicles for a period not 
to exceed the duration of the warranty.2o’ 

17. Test Program for Comprehensive Subcontracting Plans 
Expanded. In 1989, Congress directed the Secretary to establish 
a test program to determine whether the negotiation and adminis- 
tration of comprehensive small business subcontracting plans 
would increase contract opportunities for small business con- 
cems.m The Secretary implemented this program in the Defense 
Federal Acquisition Regulation Supplement (DFARS). allowing 
designated contract activities to negotiate plant, division, or 
company-wide comprehensive subcontracting plans in lieu of 
individual plans?03 Seeking to “more fully validate the test pro- 
gram,”204 Congress revised the program to authorize all contract- 
ing activities in the military departments and defense agencies to 
participate, and to provide eligibility for contractors having as 
few as three DOD contracts with an aggregate value of $5 mil- 
lion?@ Congress also directed the Secretary to ensure that a broad 
range of supplies and services are included in the program.M6 

’ . ,  

... 

Id 5 806(a)(4), 110 Stat. 186.391 (1996). 

I p 3  S. REP. No. 112.104th Cong., 1st Sess. 286-87 (1995). 

National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106.5 1321.110 Stat. 186.475 (1996) (adding IO U.S.C. 55 2540-254Od). The countries 
included in the program are NATO counhes. major non-NAM allies, Central-European countries with democratic governments, and noncommunist countries who are 
members of the Asia Pacific Economic Cooperation. 

In See 10 U.S.C. 5 2501 (stating congressional defense policy for sustaining the indushial base). 

1m National Defense Authorization Act for Fiscal Year 1996. Pub. L. No. 104-106.5808.110 Stat. 186,393 (19%). 

I 

I w  H.R. Cow. REP. No. 406.104th Cong.. 1st Sess. 833 (1996). 

National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106, Q 808(b), 110 Stat. 186,393 (19%). 

Id. 5 807. IlOStat. 186,391 (19%). 

10 U.S.C. 5 2401a. ’ L 

National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106.5 807(c), 110 Stat. 186.392 (1996). 

zm National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189.5 834. I03 Stat. 1509 (1989). 

2(y S. REP. No. 112. 104th Cong.. 1st Sess. 269 (1995). 

National Defense Authorization Act for Fiscal Year 1996. Pub. L. No. 104-106, fi 811. 110 Stat. 186,394 (1996). Previously, only one confncting activity in each 
department or activity could establisha demonstration project. and eligible businesses were required to have at least five contracts with a total value of $25 million. See 
National Defense Authorization Act for Fiscal Years 1990 and 1991. Pub. L. No. 101-189.5 834(a). (b)(3). 103 Stat. 1509 (1989). 

I ‘  

National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106,5 81 l(a). 110 Stat. 186.394 (19%). 
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18. Facility- Wde Commercial Practices Program. With 
an eye toward increasing the efficiency of the acquisition pro- 
cess, Congress authorized the Secretary of Defense to cmduct a 
pilot program using commercial $practices on a facility-wide ba- 
sis.207, Wnder this program, facility contracts may be,awarded 
without requiring the contractor or subcontractors to provide cer- 
tified cost and pricing datazm or to comply with the CostAccount- 
ing Standards.z09 Additionally, the Secretary may, substitute 
commercial procedures for the government’s access and audit 
rights, use commercial oversight, inspection, and acceptance pro- 
cedures, eliminate the government’s right to make unilateral 
changes to contracts, and forces arbitration to resolve disputes for 

I facility contracts under the . 1  I 

I 9 ’  i 1 1  8 ,  

) 
1 19. Meltdown of the Government Acquisition ‘Workforce. 

Just when it looked like the drawdown was over, Congress has 
directed the Secretary to submit a plan on restructuring the de- 
fense acquisition organization?” The plan must provide for the 
reduction of the military and civilian personnel assigned or em- 
ployed in ’the DOD acquisition organizations by twenty-five per- 
cent over a five-year period, with a Fiscal Year 1996 reduction of 
45,000. Moreover, the plan must reduce management overhead 
by consolidating acquisition organizations, including functions 
6f the Defense CDntract Audit Agency and the Defense Contract 
Management Command. I 

20. Defense Modernization Account Established. Con- 
cerned about the “serious shortfall in funding for modemiza- 
tion,”212 and desiring to encourage the DOD to achieve 
economies and efficiencies which would produce saving~,2~~ Con- 
gress authorized the Secretary of Defense and the service secre- 

Id. Q 822.110 Stat. 186,396 (1996). 

am See 8 23 
I I 

2cm See 41 U.S.C. Q 422(f) 

taries to transfer ”excess funds” into a “Defense Modernization 
Acco~nt.’~*~~ The secretaries are authorized to transfer up to $1 
billion in unexpired procurement funds and funds used to support 

end of the fiscal year in which such a transfer occurs, funds in the 
account may be used to increase the quantity of items under n 
procurement program to achieve a more efficient production or 
delivery rate, or for research, development, test, evaluation, and 
procurement necessary to modernize existing systems. Authority 
to transfer funds into the account expires on 30 September 2003.2” 

‘ 
1 21. Limitation on Investing in Excess Defense Industrial 

Cdpucity. Congress has restricted the DOD’s use of funds for 
capital investment, development, or construction ‘of a govem- 
ment-owned, government-operated (GOGO)’ defense industrial 
facility. Prior to undertaking such activity, the Secretary of De- 
fense must certify to Congress that no similar capability or mini- 
mally used capacity exists in any other GOGO defense industrial 

installations and facilities. For a period of three years after the P 

( 8  

I 

trictidn on Use of Contingency Funds. Con- 
y provided the Secre&y of Defense and the 

Sehice Sec&aries with emergency and extraordinary expense 
encies which could not be anticipated or cldsi-? 

fied or for other confidential purposes?” AIthough legally avail- 
able for any purpose the Secretary deems proper, the DOD and 
the military departments hake tightly regulated their use.2I8 Nev- 
ertheless, the Secretary of Defense apparently pushed the enve- 

oil to North K0rea.2’~ As a result, Congress imposed new restric- 
tions on the DOD’s use of these funds. The Secretary of Defense 

lope too far, using $5 million in contingency funds to provide fuel c 

I 
’lo National Defense Authorization Act for Fiscal Year 1996. Pub. L. Nd. 104-106,# 822(i) 

211  Id. 8 906. 110 Stat. 186,404 (1996). 

212 H.R. Cow. REP. No. 406,104th Cong.. 1st Ses 

*I1 See S. b. No. 112, 104th Cong., 1st Sess. 279 (1995). 

r r  

I , , I  I 

1 

National Defense Authorization Act for Fiscal Year 1996. Pub. L. No. 104-106.#912,110 Stat. 186.407 (19%) (adding 10 U.S.C. 4 2215). 

215 Id. 

, r  I D ,  
2‘6 Id. Q 1083.110 Stat. 186,456 (1996). 

217 See 10 U.S.C. 0 127. These funds typically are provided as an earmark tokheO&M appropriation. See, e&, Deparhnent of Defense Appropriations Act, 1996, Pub. L. 
No. 104-61, tit. 11. 109 Stat. 636,638 (1995) (earmarking 614.437,OOO of the Army’s O&M appropriation for emergencies and extraordinary expenses). 

21n Seeh?’TOFDEFENSE. DIR. ~ ~ ~ ~ . ~ ~ , @ F I c ~ A L R E P F s s ~ ~ O N F U N D S ( F ~ ~ .  23. ~ ~ ~ ~ ) ; ~ T o F A R M Y , R E O . ~ ~ ~ ~ . ~ ~ N G E N C Y F U N D S O F ~ S E C ~ ~ Y  O ~ ~ h ( 1 5  
fan. 1990); DEP’TOFAIR FORT INSIR. 65-603, OFFICIAL b R E S E W A T I O N  -GUIDANCE AND PROCEDURES ( 1  May 1992); DEP’TOF NAVY, REO. 7042.7,  GUIDELINE^ FUR USE 
OF OFFICIAL REPRESENTATION FUNDS (5 D y .  90). 

’19 SeeH.R. b.No. 131. 104thCong., 1stSess. 160(19!95);S.REP.N0. 124,104thCong.. lstSess.214(1995) . . .  I 

A- 
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must notify Congress fifteen days in advance prior to obligating 
or expending amounts in excess of $1 million; for obligations or 
expenditures between $500,000 and $1 million, the Secretary must 
provide five days notice.=O Advance notice is not required, how- 
ever, if national security objectives will be compromised. rcA 

23. New Funding Mech&nisms for Wnbudgeted Opera- 
tions. Congress expressed its concern about the DOD's increas- 
ing involvement in unbudgeted peacekeeping and humanitarian 
assistance operations, and the impact these operations have on 
military readinesi.?' Noting the cancellation of training exer- 
cises, deferral of necessary maintenance, and a general degrada- 
tion of readiness, Congress decried the DOD's practice of 
robbing Peter to pay Paul-raiding operational readiness accounts 
to pay for unfunded operations.n2 To remedy this situation, Con- 
gress provided the Secretary with transfer authority of $200 mil- 
lion to reimburse accounts for the incremental expenses of a 
deployment.223 These funds may be transferred from the 
unobligated balance of any DOD appropriation other than opera- 
tion and maintenance (OBrM) appropriations from the operating 
forces or mobilization accounts. Additionally, Congress directed 
the Secretary to require the DBOF to waive the incremental costs 
incurred in providing services in support Qf a deployment, while 
prohibiting the Secretary from restoring DBOF balances through 
increases in rates or by using O&M appropriations from the oper- 
ating forces or mobilization accounts. Finally, to overcome the 
President's objections," Congress stated in a "Sense of Congress" 
provision that the President should seek a supplemental appro- 

priation from Congress within ninety days after an operation com- 
mences to replenish the DBOF or other funds or accounts.= 

% ,  F 

24. Expanded CounterlDnrg Activities forNariona1 Guard 
Congress clarified its intent regarding the use of the National Guard ' 
of a state to engage in counterdrug activities. In accordance with 
a state plan approved by the Secretary of Defense, personnel may 
be ordered to perform full-time NationaLGuard duty under 32 
U.S.C. 5 502(f) to engage in counter-drug and drug interdiction 
activities.226 Congress included an end-strength limitation of 4000 
guardsmen engaged, in full-time counter-drug activities for more 
than 180 days; although,'the Secretary of Defense may increase 
the end strength by twenty percent if necessary for national secu- , 
rity.23 

- , 25. Cooperative Threat Reduction with the Former Soviet 
Union. Congress authorized $300 million for cooperative threat 
reduction (CTR) programs in Fiscal Year 1996,228 a reduction of 
$71 million from the President's budget req~est."~ Significantly, 
Congress allocated a specific amount for each CTR pr0gram,2'~ 
while allowing the Secretary of Defense to exceed the specified 
mounts by fifteen percent if he provides Congress with fifteen 
days advance notice."' The Secretary also must report to Con- 
gress the activities and forms of assistance he plans to provide at 
least fdteen days before obligating any funds for a CTR program.232 
Finally, Congress prohibited use of any CTR funds for 
peacekeeping-related activities with R~ssia."~ 

P 
, I  

IH) National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106, 8 915. 

*I1 H.R. Corn. REP. No. 406.104th Cong., 1st Sess. 842-44 (1995). 

Stat. 186.413 (1996) (amending IO U.S.C. 8 127). 
I 

r 

z' National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106.8 1003.llO Stat. 186,415 (1996) (amending 10 U.S.C. 8 127a). 

The President objected to the mandatory provision in the original Authorization Bill requiring him to request a supplemental appropriation from Congress within 
forty-five days after the start of an operation. See H.R. Cow. REP. No. 406.104th Cong., 1st Sess. 243 (1995). 

* National Defense Authorization Act for Fiscal Year 1996. Pub. L. No. 104-106,§ 1003.110 Stat. 186.415 (19%). 

Id. 8 1021.110 Stat. 186,426 (1996). 

227 Id I I 

I 
Id 8 1201.110Stat. 186,469(1996). 

H.R.CONF. REP. No. 406,104thCong.. 1st S a .  866(1995). 

For example, Congress earmarked $90 million for the elimination of strategic offensive weapons in Russia, Ukraine. Belarus, and Kazakhstan; $42.5 million for 
weapons security in Russia; and $35 million for nuclear infrastructure elimination in Ukraine, Belarus, and Kazakhstan. National Defense Aothorization Att for fiscal 
Year 19%. Pub. L. NO. 104-106,s 1202.110 Stat. 186.469 (1996). Interestingly, Congress denied authorization of any funds for the Defense Enterprise Fund, believing 
DOD funds should not be used to convert Russian military enterprises to civilian use. See H.R. REP. No. 131. 104th Cong., 1st Sess. 257 (1995). 

, I /  

f- a' National Defense Authorization Act for Fiscal Year 1996. Pub. t. No. 104-106.8 1202(a). (b). 110 Stat. 186.469 (19%). 

mz Id 6 1205.1lO Stat. 186,470 (19%). I " 

Id. 8 1203.110 Stat. 186,470 (19%). 
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61 New Prohibitio.n'on DOD Suppon for United Nadons 
Activities; Rejecting another attempt' fo Wivert darce defense 
resources toward a nondefense purpose,"23A Congress prohibited 
the SX)D from using its funds to make a financial contribution to 
the Unikd Nations (UN) forthe costs of a UN peacekeeping ac- 

ited States to the UNPI 
I , I 4  , I f  

27. Chdnges to'rhe DOD'S Hudnitdrian Asdistknce Pro- r, 

gmms. Congress specified five DOEYpro'grains for consolidation ' 
in'a budget account known as "Ov&eas Humanitarian, Disaster,". 
and Civic Aid.''"6 The prokams include humanitarian and civ' 

transportation of human&an relief supplies,"R fo 
eign diiaster aSs i s t an~e ,~~~  excess nonlethal supplies f6r humani- ' 
tarian and humanitarian a~sis tance.~~'  Congress also 
expanded the DOD's authority to conduct humanitarian and civic 
asistance to include landmine detection'bd klearance, but lim- 
ited this authority to atxivities related to education, training, ahdi 
technical assistance?42 1 Finally, Congress elimihated the Secre- 
tary of State's authclrity over the DOD'S &ansportation of humdi- ' 
tarian relief, while removing the DOD's authority to dnsfer funds 
tothe Secret* of State to pay costs associated with transporting 
or distributing humanitarian relief supplies,243 While these changes 
may facilitate the DOD's conduct of humanitarian assistance mis- . 
sions, Congress continued to express its belief that these opera: 

of the Department of damentally the responsi 
I . L  1 ' , " . )  

I '  , , J *  ( 1  1 

State anld the AgenCy for International Development.(AID).'" 
Toward that end, Congkss directed the Coihptroller General to 
report on the existing funding mechanisms available to the De- 

operatiokU~ 1 I I #  

partmedt of Statd or AID to cover the costs associated with these : ? 

I 28. Authority to ConductMinor Construction Projects Ex- 
panded. All DOD activities may use O&M funds to perform mi- 
nor constructicmup to $300,000 per project.z" Congress has 
amended this authority to allow the use of O&M funds up to $1 
million for militaryconstruction projects intended solely to cor- 
rect deficiencies which threaten life, health, or safety."' Projects 
using unspecified minor military construction funds, normally lim- I 

ited to $1.5 million per project, may have an approved cost up tb 1 

$3 million if the purpose is to correct such deficiencies.24a 
3 '  

1. i 

' authbrized the Secretary of ' 
Defense to conduct a "Laboratory Revitalizhtibn Program" using' 
a $3 million threshold for minor military cbnstruction projects 
and a ' $ l  million threshold for O&M funded construction 

These higher thresholds will apply to construction 
performed at any DOD laboratories, other than contractor-owned 
fadilities, whith have beetl designated by the Sectetary for par- 
tidipation in the program. ' 

I 

I 

2y H.R. Rm. No. 131,104thCong.. 1st Sess. 260(1995). 

231 National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106.§ 1301.110 Stat. 186.473 (19%) (adding 10 U.S.C. 5 405). 
f , i 1 1 ,  . ' I  

Department of Defense Appropriations Act, 1996, Pu Id. 5 1311.11OStat. 186.473( 
$50 million for Overseas Humanitarian, Disaster, and Civic Aid programs of the DOD). 

,- 

IJ7 I O  U.S.C. 8 461. 

u9 Id 0404. I I '  , 

Id. 5 2547. 

Id. 5 2551. 
L , 1 -  

14' National Defense Authorization Act for Fiscal Year 19%. Pub. L. No. 104-106,§ 1313. 110 Stat. 186,474 (1996) (amending 10 U.S.C. 5 401). Congress specifically 
prohibited members of the armed forces from engaging in the physical detection, lifting, or destroying of landmines unless performed for the concurrent purpose of 
supporting a United States military operation. Id. 8 1313(b), 110 Stat. 186,475 (1996). 

y3 Id. 5 1312.110 Stat. 186.474 (19%). 
1 

I ' I  / I  

7u See H.R. Cow. REP. No. 406.104th Cong.. 1st Sess. 871 (1995). 

1 i l l  1 ,  i 

NationalDefense Au on Actfor Fiscal Year 1996,kb. i. No. 1&106,5 1311(b), 11OStat. 186.473 (1996). ! , 
I f  

I 

F 
lr(' National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106.5 2811; 110 Stat. 186.552 119%) (amending 10 U.S.C. 9 2805(C)(l)). 

Id. (amending 10 U.S.C. $2805(a)( 1)). 

149 Id. 5 2892.110 Stat. 186.590 (1996). , I  t ! . I  t l  
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In an interesting clarification, Congress eliminated fromkthe '. 
definition of minor miliky construction project the requirement 
that the project be for a "single undertaking at a military insta 
tion."uo Under the new definition, a minor military construc 
project is a military construction project that has an approved cost 
equal to or less than $1.5 million.25' Although the pukposk of this 
change is not entirely clear, the Senate Armed Services Commit- 
tee indicated that the amendment will make the definition of 
minorpilitary ccmstruction consistent with the definition of mili- 
tary construction found in 10 US.C. 3 2801, ' 

29. New Authority to Convey 

mce of family housing units pay the fair market value as deter- 
mined by the secretary. The proceeds received from the buyer 
must be deposited in the Family Housing Improvement Fund,= 
which the secretary may use to construct replacement units or to 
repair existing units without further appropriation from Congress. 

m. conclusion. 

' 

If? 

While the implementing regulations will tell the full story, 
the provisions outlined above could result in some of the biggest 
changes in government contracting in over a decade. The repeal 
of the Brooks ADP Act, with the resultant elimination of the 
GSBCA as a bid protest forumj will significantly impact purchases 
of information technology. Perhaps the most significant changes, 
however, will be the further relaxation of procedures €or the pur- 
chase of commercial items, especially the $5 million simplified 
acquisition threshold applicable to these purchases. We look for- 
ward to the implementing regulations, hopeful that the spirit of 
streamlining will not be fmstratkd. We also look forward to what- 
ever surprises Congress will have for us between now ,and the 
next Year-in-Review. Hopefully, we will not have to do next year's 
article in several parts! 

Family 
Housing. Congress authorized the Service Secretaries to convey 
any family housing unit that is uneconomical to repair due 16 dam- 
age or detetioration?" This authority i s  limited to $5 million per 1 '  

fiscal year in aggregate total value, and may not be used to con- 
vey family housing unlts at military instalIations approved for 
closure or at installations outside the United States in which the 
Secretary ,of Defense terminates operations. Moreover, the sec- 
retary must notify Congress twenty-one days prior to entering a 
conveyance agreement. Proving the maxim that "there is no free 
lunch,:' Congress mandated that persons receiving the convey- 

. 1  

( 6  4 '  

Id 0 2812, 110 Stat. 186, 

Title 10 U.S.C. 5 2801(a) 
I ,  

ude "any construction, devel 
respect to a military installation." A"military construction project" is defined to include all military construction work "necessary to produce a complete and usable facility 
or a complete and usable improvement to an existing facility." 

u* S. REP. No. 112. 104th Cong., I 
clafifying change"). 

Ibises .  281 (1995) (describing thehendment BS a "technical and 

u3 National Defense Authorization Act for Fiscal Year 19%, Pub. L. No. 104-106, fJ 2818, 110 Stat. 186,553 (19%) (adding 10 U.S.C. 0 2854a). 

See id. 8 2801 (creating Defense Family Housing Improvement Fund, 10 U.S.C. fJ 2883). 

'./ ' 
. / ,  ! '  

. .  
I .  

' r .  

. r  
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tort actions against the government for injuries arising out of, or I 

in the course of, activities incident a0 service. However, Justice ’ 
Scalia; joined by Justice Brennan. Justice Marshall: and Justice 
Stevens, wrote ti scathing dissent, stating, “Feres was wrongly ’ 
decided ahd heartily deserves the ‘widespread, almost universal 
criticism’ it has re~eived.”~ SinceJahnson, several lower coutts 
have found creative means to avoid application of the Feres doc- 
trine. ’)This article discusses and critically analyzes several of 
these cases.’ r I I , I i  * ,  

1 In less than one year, such a sithation presented itself to the 
Court. In Ferns v. United States,* athe Court consolidated three 
cases invblving service members seeking telief under the FTCA. 
The three cases involved two allegatidns of medical malpractice 
and ah allegation of negligence ‘in (providing safe housing and 
maintaining an adequate’ fire watch. The Court determined that 
the injuries were incident to service; therefore, the service mem- 
bers oodd not bring an action under the RCA.’  . 1  

’ 1  I l l ‘  I ’  The Court’s decision %as based on many factors! First, the 
Court noted the lTCA’s purpose was to hold the United States 
liable for tort injuries in the same manner as private litigants.’O 
Yet, because private individuals could not raise armies, they could 
not be qqed for service connected injuries.” Therefore, the FTCA 
was not intended to expose the federal government to injuries in- 

suits.I2 

Overview of the Feres Doctrine 

In Brook V. unitedstates,’ the Supreme court first reviewed 
whether service members could recover damages for tort inju- 
ries under the Federal Tort Claims Act (lTCA).6 In Brooks, two 
soldiers, bho &- re  also broth&, were on leave visiting with fam- - 

a United States Army vehicle struck their car, killing one of the 
brothers and badly injuring the other. The Court found that the 
accident was not incident to service and allowed the soldiers to 

, cident tb service when private 
ily. While driving in a car with their father on a public’highway, F 

, Second, $e Court commented that liability under the P C A  
was determined by the location of the victim at the time of in- 

- >  I ?  ‘ 1  l ‘ i I -1 I , , ‘  I 

I Feres v. United States, 340 U S .  135 (1950). 

a 481 U.S. 681 (1987). 

’ Id. at 700-01 (quotingln re “Agent Orange” Product Liability Litigation. 580 P. Supp. 1242.1246 (EDNY), appeal dism’d. 745 F.2d 161 (2d Cir. 1984)). 

’ The author will critically ~ a l y ~ e  three decisions: Elliott by and Through Elliott v. United States, 13 F.3d 1555 (I I th Cir. 1994), vacatedfor reh’g en banc. 28 F.3d 1076 
(I 1 th Cir.) (en k n c ) ,  a f fd  by an equally divided Court. 37 P.3d 617 (1 Ith Cir. 1994); Rornero by Rornero v. United States, 954 E2d 223 (4th Cir. 1992); M.M.H. v. United 
States, 966 E2d 285 (7th Cir. 1992). 

’ 337 US. 49 (1949). 

* 28 U.S.C. p 2671 (1995). 

’ Brooks, 337 U.S. at 920. 

’ 340 U.S. 135 (1950). 

Due to the scope of this article. I will not discuss all the rationale of the Supreme Court. 

l o  Feres. 340 U.S. at 14142. 
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jury.” Because med forces assign service members to many 
different locations, the validity of any one seryice member’s claim 
would hinge on the state law where that service member hap- 
pened to be assigned at the time of injury.I4 Consequently, only 
some state laws would allow service membersrecovery. To avoid 
this inequitable result, the Court concluded that the FTCA must 
have been intended to exclude claims incident to service.I5 

Two decades passed before the Supreme Court again reviewed 
and clarified the scope of the ,Feres doctrine. In Srencef Aero 
Engineering COT. u. UnitedStafes;P the Court reviewed Stencel’s 
indemnification action against the United States in a case involv- 
ing a National Guardsman who w p  permanently injured when 
the egress life-support system of his fighter jet malfunctioned. 
Stencel manufactured the life support system. 

n 

, 
Conversely, the Court noted that the relationship between the 

government and service members was ‘fdistinctly federal in char- 
acter.”16 Consequently, that relationship should be evaluated us- 
ing federal authority, not state law.17 Additionally, the Court noted 
a system existed for the “simple, certain, and uniform compensa- 
tion [ofl injuries or death of those in the armed forces.”’s, 

i ’  

Several years later, the Supreme Court revisited the issue of 
injuries incident to service in United States y. Brown, a 
discharged veteran, filed suit under the FTCA for an injury to his 
leg caused during an operation at a Veterans Administration (VA) 
Hospital. The purpose of the surgery was to correct a knee injury 
sustained while Brown was on active duty. The Court determined 
Brown’s case was governed by Brooks, not Feres.” Brown in- 
curred the injury during surgery after discharge while he was a 
civilian; therefore, his injury was not incident to Con- 
sequently, Brown could bring his tort action against the VA under 
the FTCA. 

4 The Court found that Feres barred Stencel’s indemnification 
action, just as it barred the pilot’s claim against the United States. 
In doing so, the Court narrowed the factors articulated in Feres to 
three. First, is the relationship between the parties “distinctly fed- 
eral in character?u second, is there access to a compensation 
scheme which provides a “swift, efficient remedy for injured ser- 
viceman, . . , [and] provides an upper limit of liability for the 
Government. . . ?lZ4 Third, what is the effect of the action on 
military dis~ipl ine?~~ 

After Stencef, the Court reviewed an action involving the death 
of a service member on leave who was killed by a fellow service 
member.% The Court found that Feres barred the suit, focusing 
on the thud factor articulated in Stencel-the effect on military 
discipline.n The Court noted the first two factors, while present 
in the case, were “no longer c~n t ro l l i i g . ’~  

r‘ 
Id. at 14243. 

Id. 

I6 Id at 143. 

Id. at 1 4 3 4 .  

( ’  
I’ Id. at 145. 

l9  348 U.S. 110 (1954). 

Id. at 112. 

431 US. 666 (1977). 

Id. at 672. - I ‘ (  

Id at 674. 

a Id. at 613. 

26 United States v. Shearer, 473 U.S. 52 (1985). T“z 
Id. at 57-59. 

Id. at 58 n.4. 
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Ten years later, in United Stares v. J0hnson,2~ the Court re- 
treated from Its position that the third factor-hili& discipline- 
was controlling in evaluating cases under Feres. Instead, the Court 
reiterated the three factors for evaluation: (1) federal reration- 
ship, (2) statutory disability system, and (3) military discipline?O 
After reviewing these factors, the Court determined that the inju- 
ries were incident to ~ervice.~’ 

However, Justice Scalia, joined by Justices Brennan. Marshall, 
and Stevens, rendered a stinging dissent.% ,Justice Scalia began 
his dissent by noting that the Court had “not been asked by re- 
spondent here to overrule Feres . . t ( !”33(  Justice Scalia then re- 
viewed the history of the FTCA, concluding that the language 
and history of the Act did not exclude service members from its 
coverage.34 Next, Justice Scalia examifled each of the three fac- 
tors used to justify the Feres doctrine, finding them unpersuasive?5 
In sum, Justice Scalia stated, “Feres was wrongly decided *and 
heartily deserves the ‘widespread, almost universal criticism’ it 
has received.”36 

\ ‘ 9  l i  t I 

A Critical Review of Three Cases ‘ 
Y I  1 

Federal courts always have reluctantly applied Feres?’ With 
Justice Scalia in theu’comer, they have found new courage in 

reviewing cases involving Fere~.’~ A s  a result, the Feres doctrine 
is slowly eroding. This section analyzes and critically reviews 
several decisions to determine if they are cbnsistent with prior 
precedent. r‘ 

1 .  I 

I ‘ , I  ’ 

The Case ofElliott by i d  Through Elliott v. Unit& States39 

The Facts and the Court’s Decision 
- ( I  , I  

On 14 August 1989, David Elliott, was an active duty staff 
sergeant in the United States Army and was on ordinary leave 
from military duties. He and his wife, Barbara, a civilian, lived in1 
government quarters on Fort Benning, Georgia. During his leave, 
Barbara went to sleep in their bedroom, leaving David in the liv- 
ing room watching television. During the night, a defective hot 
water heater and vent pipe leaked carbon monoxide, resulting in 
injuries to both David and Barbara.“O 

I ’ \  I 

J Barbara ElIiott br it in federal district court on behalf 
of herself andlher husband under the FTCA.4’ She claimed that 
the goqemment negligently failed to maintain the vent pipe, proxi- 
mately causing injuries to herself and her She argued 
that beckuse David Elliott was on ordinary leave at the time of the 
incident, his injuries not due to his mili 

1 ,  

, I  

481 US. 681 (1987). In Johnson, a Coast Guard pilot was killed in a helicopter crash during a rescue mission. At the time of the crash, the Federal Aviation A 

Administration (FAA) had positive radar control over the helicopter. The pilot’s wife brought action against the FAA, claiming the controller’s negligence had caused the 
crash. The United States argued that the suit was barred under Feres because the death was incident to the pilot’s Coast Guard service. 

1o Id. at 684 n.2. ‘ I  

id. at 691. 

31 Id. at 693-703. 

33 id. at 692. 

I 

‘ I 1  ‘ 

Id at692-93. 

’’ Id. at 695-703. 

Id. at 700-01 (quotingin re “Agent Orange” Product Liability Litigation, 580 E Supp. 1242,1246 (EDNY). appeal disrn’d, 745 F.2d 161 (2d Cir.’ 19843). 

)’ Justice Scalia cites numerous cases in support of his statement that Feres has been universally criticized. See Johmon. 481 U.S. at 36 n.*. 

See. e.g., Kelly v. Panama Canal Comm’n, 26 F.3d 597 (5th Cir. 1994); Elliott by and ThroughElliott v. United States, 13 F.3d 1555 (11th Cir. 1994). vacaredfor nh’g 
en bmc. 28 P.3d 1076 (1 lth Cir.)(en banc). ag’d by an equally divided Court, 37 F.3d 617 ( 1  I t h  Cir. 1994); Green v. Hall, 8 F.3d 695 (9th Cir. 1993), cert. denied, 115 S. 
Ct. 58 (1994); Romero by Romero v. United States, 954 F.2d 223 (4th Cir. 1992); M.M.H. v. United States, 966 E2d 285 (7th Cir. 1992). ( 1  

39 13 F.3d 1555 ( 1  lth Cir. 1994). vacated for reh’g en banc. 28 F.3d 1076 ( 1  lth Cir.) (en banc), u r d  by on equally divided Court. 37 F.3d 617 ( 1  1 th Cir.) (en banc). ‘ 

The couple was found in their apartment the next morning when Barbara failed to go to work. David remained comatose for two weeks and he suffered serious, 
permanent, and debilitating injuries from inhaling carbon monoxide. Barbara, while comatose when initially discovered, recovered from her injuries within three weeks. 
Id. at 1556-57. 

r‘ 

Aside from damages for injuries sustained in the incident, she and her husband claimed loss of consortium. Id at 1557. 

Id. 

* id. 
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response, the Government asserted that David Elliott’s injuries 
were incident to service because he was enjoying a military ben- 
efit at the time of his injuries.& 

The United States Court of Appeals for the Eleventh Circuit 
(Eleventh Circuit) characterized the issue in the case as “whether 
the Feres doctrine denied military persons recovery for injuries 
incurred while on leave due to an armed force’s negligent mainte- 
nance of on-base housing.”45 With this issue framed, the Elev- 
enth Circuit reviewed the three factors of the Feres doctrine, 
finding the first two factors no longer controlling.‘ Focusing on 
the third factor, the Eleventh Circuit determined that a review of 
military housing policy did not bring military discipline into ques- 
tion:’ Therefore, none of the Feres factors barred review of the 
case. 

tors in Feres, relying only on the third. Moreover, in evaluating 
the third factor, the court ignored the effect that these types of 
suits would have on military discipline. Lastly, the court improp- 
erly relied on David Elliott’s leave status when evaluating the 
totality of the m 

, The Three Feres Factors 

Although the Eleventh Circuit may agree with Justice Scalia’s 
dissent in Johnson,5, it is not free to ignore the mjofity. In re- 
viewing a under courts must evaluate all three fat- 
tors--the disability system, and 
the impact on disciplineJz In Elliott, the Eleventh cir- 
cuit impermissibly failed to consider all three factors by 
focusing solely on the third factor. 

relationship, the 

The Eleventh Circuit then turned to the totality of the circum- 
stances to determine if the injuries were incident to service.*8 The 
court reviewed David Elliott’s duty status, the situs of the injury, 
and the nature of his a~tivity.4~ The court found that David Elliott’s 
leave status tipped both the first and third factor in favor of grant- 
ing suit while only the situs of the injury weighed in favor of the 
Feres bar.50 Consequently, the Eleventh Circuit held that Feres 
did not bar the suit. 

Cfiticul Analysis 

Arguably, the Eleventh Circuit erred in findmg that Feres did 
not bar David Elliott’s suit. The court ignored the first two fac- 

Id. 

P 

In finding the first two factors irrelevant, the Eleventh Circuit 
cited Shearer:: Justice Scalia’s dissent in Johnson,” and a 1980 
opinion of the United States Court of Appeals for the District of 
Columbia, Hunt v. Uni tedS t~res .~~  None of these cases, however, 
overrides the recent affumation of the majority of the Supreme 
Court that cases should be evaluated using all threefacror~.~~ 

If the Eleventh Circuit had properly reviewed the fmt two 
factors reaffirmed in Johnson, it would have determined that they 
counselled against permitting suit. First, the relationship between 
David Elliott, an active duty service member, and the military 
authorities running the housing units i s  distinctly federal in na- 

” id. Additionally, theElevenih Circuit addressed whether the Feres doctrine barred BarbaraElliott’s claim for loss of consortium as aderivative claim. On finding David 
Elliott’s injuries not incident to service, the Eleventh Circuit  led that Feres did not bar the claim for lo f consortium. Id at 1563. 

Id at 1550-59. 

m Id. at 155940. 

41 The Eleventh Circuit reviewed the duty status of the service member, the situs of the injury, and the nature of the activity involved when reviewing the totality of the 
circumstances. See Pierce v. United States, 813 F.2d 349 ( 1  I th Cir. 1987). Several other circuits use the same or similar criteria in evaluating claims: others kly solely on 
the factors articulated in Feres. See, e.g.. Parker v. United States, 611 E2d 1007 (5th Cir. 1980) (three-part test); Johnson v. United States, 704 F2d 1431 (9th Cir. 1983) 
(four-part test); Sanchez Y. United States, 839 E2d 40 (2d Cir. 1988) (reviews only the three Feres factors). 

*) Ellion. 13 E3d at 1561-63. 

id 

5’ Johnson. 481 US.  681.693-703 (1987). 

12 id. at 684 n.2. 

’’ Shearer v. United States, 473 U.S. 52 (1985). The Eleventh Circuit cites the foomotein Sheurer where the Court statesthaithe first two factors are no longer controlling. 
Ellion, 13 F3d at 1559. 

Johnson, 481 U.S. at 693-703. 

” 636 E2d 580 (D.C. Cir. 1980). p’‘ 

56 Johnson, 481 US. 681 (1987). Ironically. as with Elliott, Johnson is an Eleventh Circuit case where the court improperly focused on the third Fens factor, ignoring the 
first two. While the Supreme Court never retreats from its position that the third factor may be most important, inhohnron. the Supreme Court Mirmed that courts must 
examine all three factors. . I  
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t ~ r e . ~ ’  Second, statutory disability benefits are’available to David 
Elliott for his Therefore, these two factors indicate that 
Elliott’s suit should be! barred. Consequently, the Eleventh 
Circuit’s failure to evaluate these factors contributed to its incor-’ 
r a t  decision. - I . I  

Thc Effect on Military Discipline 

en evaluating the third Feres factor, the Elkventh Circuit 
consider the relevant facts’and case law, r6sulting in & 

incorrect cdnclusion. First,‘the Eleventh Circuit simply accepted 
the lower court’s findings bynoting that it had rehewed the issue 
regarding housing and had found no apparent effect on military 
di~cipline?~ While it is unclear how the court was able to make 
this observation, it is irrelevant to thC issue that was before the 
Eleventh Circuit. 

whether the case was the *type of chim that, if generally pennit- 
ted, would involve the judiciary in mistar>; Hairs ht the expense 
of mili&ypdiscipIine and effectiveness.”60 Surely, service mem- 
bers’ challenges to the fitness of their &signed quarters kould 
bring into question the military decision-making process and im- 
pacting on discipline!‘ I 

For example, a military comtmnder with a limited budget may 
determine that upgrading housing is a’tow priority compared with 
other projects on the installation. Ab such, he may choose not to 

update the heating sjstem in ti housing unit but i&ead,update an 
The’judiciaiy’s review-bf $hat ’decision g6es 

directly to military readiness and dekision making? Consequently, 
the Eleventh Circuit inco ,- 

circumstances begins apd ends with David Elliott’s duty status- 
authorized leave. However, what the court-fails to recognize is 
that duty status is  not determinative but only one factor to con-, 
sider. This is clear from Supreme Court precedent. In Shearer,62 
a service member on leave was killed by another service member. 
Yet, despite that the victim was on‘leave, the Tourt found that 
F e e s  barred his cause of action. Duty status is merely one con: 
siderationin determining whether Feres bars an acti0n.6~ I ’ 

Aside from ignoring Shearer, the Eleventh’Cikuit incorr&tIy 
relied on Brooks as istablishing a “lea+e” eiception:’ Wkle the’ 
Brooks brothers were on leave at the timz of‘ their accident, the 
Supreme Court did not solely base its decision on ka t  fact:‘ h- 
stead, the Supreme Court evaluat the circumstances to 
determine whether the brohe?s’ in; e incident to service.% 
Therefore, contrary to the intima Eleventh Circuit in 

I 

’: Feres involved a,suit brought on behalf of a service membr k-illed in 
military personnel to the Government had been goyerned exclusively by 

9 In Elliorr, the Eleventh Circuit comments that the military disability system is “woefully inadequate to care for Elliott’s] debilitating injuries.” Elliott by and Through 
Elliottv. UnitedStates. 13 F.3d 1555, at 1559 n.5 (llthcir. 1994). vacatedforreh’genbanc, 28F.3d 1076 (IlthCir.) (enbanc),aa’dbyanequallydivided Court, 37E3d 
617 (I I t h  Cir. 1994). Again, the Eleventh Circuit ignored the language in Johnson. The Supreme Court pointed out that the disability system i s  “swift and efficient. . . . 
[and] normally require[s] no litigation.” Johnson, 481 U.S. at 690 (quoting Stencel Aero Engineering Corp. v. United States, 431 U.S. at 673; Feres, 340 U.S. at 145). 

gment, it is a sum certain, received quickly, with minimum effort on the part of the recipient. 

military quarters. The Supreme Court stated, “[w]ith?ut exception, the relationship ,of 
United States. 340 U.S. 135, 146 ( 
! .  

, I .  

I 1 d  I 

I 1  \ I  ’ 1 .  

The Defense Department reports that about 60% of family housing units are inadequate. Defense Secretary William Perry cited old housing on,military po?~ as directly 
impacting on the readiness of troops. Bradley Graham, The New Military Readiness Worry: Old Housing. WASH. POST, Mar. 7. 1995, at AI, A6. 

a Even during the defense build up in the 1980’s. family housing was not upgraded. Instead, the monies went to weapon systems. Id. at A6. 
, 

In the Army. regulations govern the management of housing and those regulations give the commander ample discretion in making decisions. Morebver, the military 
regulates service members and family members’ conduct in military housing. Failing to follow regulations could result in eviction. See DEP’T OF ARMY, REG. 210-50. 
INSTALLATIONS: HOUSING MANAGEMENT (24 May 1990). 

a See generally Shearer v. United States, 473 US. 52 (1985). 

a See also Appelhans v. United States, 877 F.2d 309 (4th Cir. 1989) (action barred when based on allegation of medical malpractice while on excess leave); 
States, 832 E2d 93 (7th Cir. 1987) (action barred when based on injury while on leave and engaging in recreational activity with military clu 
&Ref. United S t a t e s h y ,  Corps of Engineers, 841 F.2d 1011 (10th Cir. 1987) (action barred when based on allegation of medical malpracti 
Woodside v. United States, 606 F.2d 134 (6th Cir. 1979), cert. denied. 445 U.S. 904 (1980) (action barred when based on injury while on leave and engaging in recreational 
activity with nonappropriated fund instrumentality club); Herreman v. United States. 476 F.2d 234 (7th Cir. 1973) (action barred where National Gubdsmm injured during 
Space A travel while on leave). 

c- 

I ‘ 8  1 f / I 1  

As the Court subsequently summarized in Fens, ‘The injury to Brooks did not arise out of, or in the course of, military duty. Brooks was on furlough, driving along a 
highway, under compulsion of no orders or duty and on no military mission. Feres v. United States, 340 US. 135,146 (1950). 
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Situs ufhe Injury. The Eleventh Circuit correctly determined 
that the situs of the injury, a military post, suggested that the case 
was Feres barred, , However, the court immediately discounted 
this factor by stating ‘‘no bright-he rule exists which compels an 
out~ome.’“~ The court then quickly turned to the nature of the 
activity. I 

- 
Nature ufrhe A c r i v i ~ .  Lastly, the Eleventh Circuit incorrectly 

evaluated the nature of Elliott’s activity at the time of injury. In- 
stead of viewing Elliott’s activities in the broad sense, the court 
took a very narrow view. In other words, the broad approach 
views Elliott as enjoying the militar)i benefit of quarters at the 
time of injury; the narrow approach views Elliott as enjoying his 
television. ignoring that he is in inilitary quarters while watching 
television. As a result, Elliot? ignores the relationship between 
the activity and the federal government. r ’  

I 

However, the courts generally take a broad view whe 
ating the nature of service members’ activities under Feres.68 This 
approach i s  consistent with the Feres doctrine; it evaluates the 
general relationship between the activity at the time of the injury 
and a service member’s military service. If the activity is related 
to the service member’s military service, the nature of the activity 
will counsel against permitting suit. 

Moreover, by viewing the activity narrowly, the Eleventh 
Circuit reached several incorrect conclusions. First, the court con- 
cluded that Elliott was not subject to military control while watch- 

!- 

ing his te le~is ion.~~ Military quarters, however, always are sub- 
ject to military control and regulations?a 

, 

Second,’the Eleventh Circuit found irreldvant that Elliott was 
entitled lo his quarters only by virtue of his military status?’ 
However, other federal courts have found that the provision of 
military benefits makes an activity incident to service.n That find- 
ing is based on the existence of the distinctly federal relationship 
between the government and the beneficiary under the circum- 
stakes. Only by virtue of that federal relationship is the indi- 
vidual able to engage in the activity resulting in the injury.’) 
Therefore, the Eleventh Circuit erred in finding Elliott’s entitle- 
ment to quarters irrelevant. 

Conclusion 
7 -  

I Areview of the Feres factors and totality of the circumstances 
indicates Staff Sergeant Elliott’s suit should have been barred. 
Even though Elliott was on leave at the time of his injury, his 
injury occurred on post while he was enjoying a military benefit 
only ayailable to him by virtue of a federal relationship. 

The Cuse 0fM.M.H. v. United States74 

. Facts and the Court’s Decision , 

On 15 November 1985, M.M.H., an active duty soldier, tested 
After being positive for the HIV virus which results in 

67 Elliott by and Through Elliott v. United States, 13 E3d 1555,1561 (1 lth Cir. 1994). vucuredforreh’g en bunc. 28 F.3d 1076 (11th Cir.) (et1 bunc). @’d by CUI equally 
divided Coun. 37 F.3d 617 (1 I th  Cir. 1994). This statement is ironic when the Eleventh Circuit distinguished contrary precedent based solely on Elliott’s leave status at the 
time of his injuries. Id at 1562-63 nn.7-8. The Eleventh Circuit established a bright line test, focusing on “duty status.” 

* See Lauer v. United States, 968 E2d 1428 (1st Cir.), cen. denied, 113 S .  Ct. 812 (1992) (viewed activity broadly as enjoying military recreation-not walking along 
road); Sanchez v. United States, 878 E2d 633 (2d Cir. 1989) (viewed activity broadly as enjoying military automotive service station-ot getting car brakes repaired); 
Walls v. United States, 832 F.2d 93 (7th Cir. 1987) (viewed activity broadly as enjoying military flight club-not flying airplane); Bon v. United States, 802 E2d 1092 (9th 
Cir. 1986) (viewed activity broadly as enjoying military recreational facility-not boating); Woodside v. United States, 606 F.2d 134 (6th Cir. 1979). cerf. denied, 445 U.S. 
904 (1980) (viewed activity broadly as enjoying military flight club-not flying airplane). 

Ellion. 13 E3d at 1562. 

7o See supra note 62. See also Sanchez v. United States, 878 E2d 633 (2d Cir. 1989) (military automotive service station under control of Marine Corps); Bon v. United 
States, 802 E2d 1092 (9th Cir. 1986) (military recreational facility under control of commanding general); Woodside v. United States, 606 E2d 134 (6th Cir. 1979). cert. 
denied. 445 U.S. 904 (1980) (military flight club under control ofAir Force). 

The Eleventh Circuit declined to expand its previous holdings where it had held that the provision of military medical benefits to military personnel. due to their status 
as military members, made their activities incident to service. Elliorf. 13 F.3d at 1562-63. 

See Lauer v. United States, 968 F2d 1428 (1st Cir. 1992) (recreational anjvity only available to military members and family); Sanchez v. United States. 878 F.2d 633 
(2d Cir. 1989) (military automotive service station only open to military members, family and select civilians); Walls v. United States, 832 F.2d 93 (7th Cir. 1987) (military 
flight club only open to military members); Eon v. United States, 802 E2d 1092 (9th Cir. 1986) (military recreational facility only open to military members, family and 
select civilians); Woodside v. United States, 606E2d 134 (6th Cir. 1979). ten. denied, 445 US. 904 (1980) (military flight club only open to military members. family and 
select civilians). 

This is highlighted by the Eleventh Circuit’s failure to address the similarity between the EIlion and Fens case. While the first factor, duty status. differs between the 
two, the nature of the activity is identical. In  Feres and Ellion. both service members were involved in private activities in military quarters when injuries resulted from 
government negligence. In  Feres. the Supreme Court held that the federal relationship between parties barred action. 

’* 966 F.2d 285 (7th Cir. 1992). 

Id. at 286. 
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informed,of this test result, M.M,H. began to suffer from a vari- 
ety of ailments, resulting in hek honorable discharge on 27 No- 
vember 1985.76 After discharge, M.M.H became severely 

ted to c o e t  suicide by drinking an 
and then Futting her wrists and arm 

Army learned that the initial blood 

When M.M.H. brought suit, she alleged that the .Army negli- 
gently inflicted severe emotional distress when it failed to inform 
her of the second blood test.80 Sheclaimed that the failure to 
notify her of the second result was an independent tort.81 The 
Gavemment asserted that the failure to coriect‘ the misdiagnosis 
constituted a continuation of the original to 
Feres barredF 5 i ’ r , “ I J  1 1  1 

1 

The United’States Codt  of A the Seventti’circuit 
(Seventh Circuit) defined the issue as whether the government 
committed ah independent tort after discharge.83 The court found 
that because the second test result was received after discharge, 
the government’s failure to notify was a sepkate, independent, 
post-discharge, negligent a ~ t . 8 ~  The Seventh Circuit based its 
conclusion on the fact that the sec result was distinct from 
the initial ‘faulty dii igno~is.~~ 11 : . ‘  , 

I the applicable case law 

dourt-cotrectly deter 
post-discharge, negligent act occurred in the case. Because’the 
she was a civilian at the time of that act, her claim was not barred 

I enth Circuit reached the r 

r 
,incped a knee injury pp @e 4uty.E’ After he was dis- 
,charged fipm the serv e Vq pefformed several opqrations 
on his knee.88 During one of the surgeries, a defective tourniquet 
was used, resulting in permanent and serious inJUrie~.8~ The Court 

hospital. Respondent was there, of course, be- 
eause he had received aninjury inithe service. ’!’” 
Aid the: causal relation of the ‘inj 
serhce was sufficient to bring the 

f l  

F, Id. 
< /  r ’ I  I 

F 

I8 Id. 

@ Id 
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the Veterans Act. But, unlike the claims in the 
, , Feres case, this one is not foreign to the broad I 

pattern of liability which the United States , 

undertook by the Tort Claims Act.? 

Based on the Brown 4.. when ib 'independent act occurs 
after discharge, the 'courts have found that Feres does not bar'a 
~ l a i m . ~ '  Conversely, if the injury isa post-discharge continuation 
of an in-service tort, the claim is Feres barred." This indepen- 
dent act theory includes the failure to warn or monitor the service 
member after discharge.93 

I ?  

Application of the Case Law 

In M.M.H.3 case, an initial blood test revealed that she was 
HIV positive. Because of this false test, she was misdiagnosed 
and incorrectly informed of her medical condition. After her dis- 
charge, a second blood test (performed by an independent civil- 
ian agency) indicated that she was HIV negative. On receipt of 
the second blood test, the government had an independent duty to 
inform M.M.H. of her true medical condition. The government's 
failure to inform M.M.H. that she was HIV negative was a sepa- 
rate tort from the original misdiagnosis. 

1 I 

1 

As in Brown. the second tort had a causal connection to the 
first.94 In M.M.H.r the second blood test was only necessary to 
confirm an in-service diagnosis. But for the in-service HIV posi- 
tive diagnosis, M.M.H. would not have had a second test. How- 
ever, on receipt qf the second test result, the government had an 
independent duty to notify M.M.H. While there i s  certainly a 
causal connectiop between the two events, they are not one con- 
tinuous tort. I ,  i I 

Even in a case where a continuous tortexists, the court should 
look to see when the duty to warn arisesP5 If the duty arises while 
the person is in the service, then the failure to fulfill that duty i s  
continuous from the moment the duty arises. Therefore, no new 
cause of action arises. However, if the duty to warn arises after 
discharge;a new cause of action does exists.% 

The government asserted that the case involved one continu- 
ous tort-a niisdiagnosis." At first glance, support for that h e r -  
tion can #e found in 'several cases." However, as the Seventh 
Circuit in M.M.H. correctly noted 

e government simply 
prior mistake, this failure might be B one con- 

) '  

'I See, e.g., McGoWan v. Scoggks.890E2d 128 (9th kir. 1989) ( 's c d m  for injury while on base for personal errand not Feres barred); Cortez v. United States, 854 
E2d 723 (5th Cir. 1988) (claim of behalf of soldier on temporary disability retired list who committed suicide while in military medical facility not Feres barred); Cole v. 
United States, 755 E2d 873 (11th Cir. 1985) (allegations that government knowledge concerning hazard of radiation increased significantly after discharge not Feres 
barred); Broudy v. United States, 722 F.2d 566 (9th Cir. 1983) (same); Henning v. United States. 446 F.2d 774 (3d Cir. 1971). cert. denied. 404 U.S. 1016 (1972) 
(recognized post-discharge torts not Feres barred, but unclear if soldier discharged at time misdiagnosis of injury is discovered); Everett v. United States, 492 E Supp. 318 
(S.D. Ohio 1980) (failure to warn of effects of nuclear weapons testing separate tort); Thornwell v. United States, 471 E Supp. 344 (D.D.C. 1979) (independent tort where 
government deliberately refused to give information about drug testing after discharge). 

92 See, rg.. Maddick v. United States, 978 F.2d 614 (loth Cir. 1992) (claim for injuries resulting from failure to warn of damages from military diving found to be 
continuous tort and Feres barred); Kendrick v. United States, 877 F.2d 1201 (4th Ci. 1989) (claim for injuries resulting from medication administered due to in-service 
injuries while on temporary disability retire list found to be barred as continuing treatment); Heilman v. United States, 731 F.2d 1104 (3d Cir. 1984) (government's failure 
to warn of dangers of in-service radiation exposure barred as continuous tort); Gaspard v. United States, 713 F.2d 1097 (5th Cir. 1983). cert. denied. 466 U.S. 975 (1984) 
(same); Lombard v. United States, 690 E2d 215 (D.C. Cir. 1982). cert. denied, 462 U.S. 1118 (1983) (government's failure to inform and warn of exposure to LSD while 
on active duty barred as continuous tort); Stanley v. Central Intelligence Agency, 639 E2d 1146 (5th Cir. 1981) (same). 

93 See generally cases cited supra note 92. 

In Brown. the veteran had surgery to correct a knee injury caused by his active duty service. But for the in-service knee injury. Brown would not have required the VP 
operation. However, even with this causal connection. the Court found the tort a separate act. United States v. Brown, 384 U.S. 110 (1954). 

See Heilman v. United States, 731 E2d 1104 (3d Cir. 1984) (duty to warn arises at the time defendant knew or should have known of the hazards of in-serviceradiatioi 
exposure); Gaspard v. United States, 713 F.2d 1097 (5th Cir. 1983), cert. denied, 466 U.S. 975 (1984) (same); Lombard v. United States, 690 E2d 215 (D.C. Cir. 1982) 
cert. denied. 462 US. 118 (1983) (duty to inform and warn of exposure to LSD arose on active duty because of dangers known at time); Stanley v. Central Intelligena 
Agency, 639 F.2d 1146 (5th Cir. 1981) (same). 

See Cole v. United States, 755 F.2d 873 (11th Cir. 1985) (allegations that government knowledge concerning hazard of radiation increased significantly after dischargi 
not Feres barred); Broudy v. United States, 722 E2d 566 (9th Cir. 1983) (same); Henning v. United States. 446 E2d 774 (3d Cir. 1971), cen. denied, 404 U.S. 1016 (1972 
(recognized post-discharge torts not Feres barred, but unclear if soldier discharged at time misdiagnosis of injury is discovered). 

M.M.H. v. United States, 966 F.2d 285, at 289 (7th Cir. 1992). 

p( See Henning v. United States, 446 F.2d 774 (3d Cir. 1971), een. denied. 404 US. 1016 (1972) (failure to diagnosis tuberculosis found to be continuous tort); Wisneiwsk 
v. United States, 416 E Supp. 599 (E.D. Wis. 1976) (failure to inform of blood test found to be continuous tort). 
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tinuous tort. In the present case, however.4he 

ment learned of the mistake ufrer'the plain- f r  
tiff's discharge. As a result, the govktnment's 

so that the governmtnt'd failure tdlhotify was 
a separate and independeht posrldischarge 1 

( t 1 I plaintiff presented evidence that the'govem-' .: ' 

r i i duty to warn may have &sen aftei discharge, I 8 

' 

that the federal relationship between the parties did not preclude 
suit because "[clertainly [a medical malpractice] claim is one 
phich might be cognizable-under local law, if the defendant were 

oreover, at h e  fime of a e  second tort, 
. (Therefore, her relationship with the gov- 

ernment was no different from,xhat of any pivate &keni Conse- 
quently, the first factor does not caution against permitting suit. 

, I  , I  II 
Additionally,*the military disability compensation System did 

not cover M.M.H. because she was discharged from the service at 
the time of her injury.l0' Because M.M.H. would not benefit from 
the "simple, certain, and uniform compensation"'02 scheme, this 
factor does not result in barring the suit. 

Lastly, M.M.H.'s suit would have little effect on military dis- 
cipline or decision making. At the time that the military doctor 
received the second HIV test result, M.M.H. was no longer sub- 

She bad been honorably discharged from 
I 

I 

M.M.H. 966 E2d at 289. 
1 ,  

Irn Brow 

the service. Therefore, mili 
over, herl chdlenge to the doctor's decisibn would not impact on 
military decision m&ng kbarding' sehice members! Because 

was more akin to a family 
she was a civilian at tke timt'the'dutjl io hotify arose,'her status ,- 

8 )  ' 
' The Case ofkomerb" b i  Komero v. United statesla 

5 ,  I 

Facts and the Court's Decision 
, 1 % ' I  

The Romeros were active duty service members stationed at 
Camp Pehdleton, California, when Rbxanna Romerg bkc& preg- 
' n a n ~ . ' ~ ~  [Due to an incompetent cervix, Roxanna Romero wknt 
into preinature labor.lW $he gave birth to a baf, 

d as suffering frbm cerebral  palsy.'^ 
' I 

,The lZomeros hlleged 
proper benatal treatment PI 
and injuries to Joshua.'@ T 
should have sutured Roxanna's cdrvix until she wdnt into labor.'Og 
Once in labor, the sutures could have been removed without harm- 
ing the child or The Romeros alleged that if this medi- 
cal treatment had been provided, Joshua would not have suffered 
any injuries."' 

- The United States Court of Appeals for the Fourth Circuit 
(Fourth Circuit) framed the issue as whether "Joshua's FTCk suit 
for alleged negligent prenatal care provided to his mother [was] 
barred under Feres.""* The Fourth Circuit separated its analysis 

! \ I 1  

I ' I !  

! I 

? , I '  1 

lo: See DEP'T OF ARMY, , REllREMEW. OR SePARATlON (1 Sept. 1990) (101.15 
June 1994). , 1 1 

. I  1 ,  
I m  Feres v. United States, 340 U.S. 135. 145 (1950). 

I .  

Im See, q., Burgess v. United States, 744 F.2d 771 (11th Cir. 1984); Portis v. United States, 483 F.2d 670 (4th Cir. 1973). 

iw 954 F.2d 223 (4th a d  1992). L ' I i f  I 

I 1 ,  

I $ 1  
I -  

I 

, ! I  ' 
I 

I1 . t r  1 J 

,' 1 
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into two parts: (1) application of the Feres doctrine, and (2) ap- 
plication of the genesis test113 

The Government argued that Feres barred the case because 
the prenatal care was directed to Roxanna, an active duty service 
member. The Fourth Circuit rejected that argument, finding “the 
purpose of the treatment was to insure the health of a civilian, the 
unborn child, not a service member.’’”4 

( I  

Turning to the genesis test, the Fourth Circuit concluded that 
the test’s intention was to bar “civilian injury that derive[dJ from 
a service-related injury to a service member.”11s As such, the 
Fourth Circuit concluded that the analysis was whether a service 
member was injured, not whether the negligent act occurred 
in-service.”6 Consequently, because Roxanna was not injured, 
the Fourth Circuit found that Joshua’s claim was not barred.”’ 

A Brief Review of Case Law 

Most genesis cases involve claims by family members for 
injuries resulting from their service member spouse or parent’s 
exposure to adverse conditions while on active duty.”s In these 
cases, courts have found the action barred because the litigation 
would involve inquiry into the treatment of the service member 
while on active Courts have found a Feres bar even if the 
family member would have an independent cause of action under 
state law.Im This conclusion is consistent with Srencel because 
the Supreme Court intended to prohibit a “back door” approach 
to litigation.I2’ 

Consistent with the reasoning in Stencel, most courts approach 
less traditional genesis cases from the same angle. If the family 
member’s injury has its genesis in an act directed toward the ser- 
vice member, the case is barred.’“ However, several courts have 
rejected the traditional analysis.’23 

r“ 

II’ Id. at 225-27. The Fourth Circuit describes the genesis test as a determination if dependent’s injury bad its “genesis” in a service-related injury to a service member. ?d 
at 225-26. The genesis test is derived From Stencel. which barred derivative claims. Id. 

11‘ Id at 225. The Fourth Circuit stated: 
1 1  

Presumably [Roxanna’s] state of health would have been the same whether the physician placed the sutures or not. If the treatment had been 
administered. its sole purpose would have been directed at preventing injury to Joshua. The failure to place the sutures during the prenatal period 
and to cut them immediately preceding birth was the direct cause of injuries to Joshua, a civilian. Because the purpose of the treatment was to insure 
the health of a civilian, not a service member, Fens does not’apply. 

Id. 

115 Id at 226. 

11’ Id The Fourth Circuit reviewed the Feres factors, finding none of them in favor of barring suit. Id. at 226-27 

I” See, rag.. In r~ “Agent Orange“ Litigation, 818 E2d 201 (2d Cir. 1987) (claims by children resulting from father’s exposure to defoliant); Mondelli v. United States, 7 I I 
E2d 567 (3dCir. 1983). cen. denied, 465 US. 1021 (1984) (child’s action for injuries sustained due t exposure to radiation); Gaspard v. United States, 713 F.2d 
1097 (5th Cir. 1983). cert. denied, 466 US. 975 (1984) (service member wife’s action for congenital bi ts, miscarriages. and trauma caused by husband’s expos’ure 
to radiation); Monaco v. United States, 661 E2d 129 (9th Cir. 198 I),  cen. denied, 456 US. 989 (1982) (child’s action for congenip birth defects caused by service member 
father’s exposure to radiation)); Lombard v. United States. 690 E2d 215 (D.C. Cir. 1982), cen. denied, 462 US. 118 (1983) (same). 

Romero, 954 E2d at 225. 

See. e.g.. In re “Agent Orange” Litigation. 818 E2d at 201 (claims by children resulting from father’s exposure to defoliant); Gaspni .  713 P.2d at 1097 (Service 
member wife’s action for congenital birth defects. miscarriages, and trauma caused by husbands’s exposure to radiation); Monaco. 661 E2d at 129 (child’s action for 
congenital birth defects caused by service member father’s exposure to radiation)); Lombard. 690 F.2d at 215 (same). 

I*’ In Stencel. the Supreme Court stated: 

! 

@It seems quite clear that where the case concerns an injury sustained by a soldier while on duty, the effect of the action upon military discipline is 
identical whether the suit is brought by the soldier directly or by a third party. The litigation would take virtually the identical form in either cas 
and at issue would be the degree of fault, if any, on the part of the Government’s agents and the effect upon the serviceman’s safety. 

Stencel A m  Engineering Cop. v. United States, 431 US. 666.673 (1977). 

In See Irwin v. United States, 845 P.2d 126 (6th Cir. 1988). cert. denied, 488 U.S. 975 (1989) (child’s cause of action arises from negligent prenatal medical care provided 
to service membcr mother); Atkinson v. United States, 825 E2d 202 (9th Cu, 1987). cert. denied, 485 US. 987 (1988) (same); West v. United States. 744 E2d 1317 (7th 
Cir. 1984) (en banc). cert. denied, 471 U.S. 1053 (1985) (children’s cause of action arising from negligent mistyping of service member father’s blood); Scales v. United 
States. 685 F.2d 970 (5th Cu. 1982). cert. denied, 460 U.S. 1062 (1983) (child’s cause of action arises from negligent medical care in providing rubella vaccine to service 
member mother while pregnant). 

See Mossow by Mossow v. United States, 987 F.2d 1365 (8th Cir. 1993) (child’s claim sustained for legal malpractice); Del Rio v. United States, 833 F.2d 282 (1 lth Cir. 
1987) @ennits child‘s suit for negligent prenatal care, rejecting the traditional analysis); Graham v. United States, 753 F, Supp. 994 (D. Maine 1990) (same). In Mossow. 
a military attorney improperly informed active duty parents that their child‘s medical malpractice claim was Fees barred. The Eight Circuit found the legal advice 
regarding the child’s cause of action was an independent direct injury. Mossow. 987 F.2d 1370 n.8 (citing Air Force regulation). Because the child was alive at the time of 
the legal advice and entitled to legal assistance, this case is more akin to established precedent than Romero. See infro text accompanying note 123. 
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Critical Analysis 

Arguably, the Fourth Circuit erred in finding Joshua Romero’s 
claim not barred by Feres. The child’s claim is barred under both 
the Feres doctrine and the genesis test. ’ 

1 Application of Feres , I 

1 ’ 1  

1 The Fourth Circuit’s conclusion that Feres did not bar the suit 
because the prenatal treatment was directed toward Joshua is with- 
out support.’” While this would be true if the medical care was 
rendered directly to the child,’25 in this case, the medical care was 
provided to the mother. The procedure that the Romeros desired 
to be performed would have been performed on the mother. While 
the child would benefit from the sutures, the surgery would only 
involve the mother’s body, not the child’s. 

I 

Moreover, taking this argument to its logical conclusion, po- 
tential claims could result because most prenatal care is directed 
toward the health of the fetus. For example, good nutrition of the 
mother is encouraged to improve the health bf the unborn child.’Zb 
According to the Fourth Circuit’s reasoning, a child could bring 
suit for low birth weight based on the doctor’s failure to properly 
educate his mother about prenatal nutrition. 

r 

The prenatal medical care was,a benefit being provided to 
Joshua’s service member mother for her pregnancy, and, there- 
fore, was incident to service.’” Until Joshua’s birth, all medical 

care was directed td Roxanna Romero as an expectant service 
member mother.Iz8 Any failure to provide proper medical care 
was a breach of care owed to Roxanna, the health care recipient, 
not Joshua. Therefore, the Fourth Circuit’s attempt to create a 
legal fiction that the child was the health care recipient must fail. 7 

1 1 ,  

The Genesis Test ’ 

The Fourth Circuit found that the genesis test did not apply 
becadse the mother suffered no “physical injury.”’29 While a re- 
view of the case law revehls a requirement for a negligent or in- 
tentional act, no requirement for a “physical injlisy” exists.IM From 
a common sense approach, this holding is subject to abuse. In‘  
Romero, Roxanna alleged that she received inadequate medical 
care because she would not have gone into premature labor had 
the ddctors sutured her cervix. I t  is  equally apparent that Roxanna 
suffered trauma from this experience, probably in the form of 
mental anguish, pain, and suffering. Consequently, while not al- 
leged in the case, Roxanna certainly appears to have suffered an 
emotional injury from negligent medical care.I3’ 

r 

However, through careful pleading, Roxanna did not allege a 
personal tort or injuries.’32 By focusing on the lack of physical 
injury, the Fourth Circuit lost sight of the facts of the case. Re- 
gardless of the plaintiff’s allegation, the court should have fo- 
cused on the negligent act resulting in the alleged tort not the 
plaintiff’s alleged injuries.’” 

la4 The Fourth Circuit purports to follow the reasoning in Burgess v. United States, 744 E2d 
However, Fose cases are inapposite because the injuries were inflicted diFctly on the child 
in support of its final conclusion. See Romem, 954 F.2d at 225. 

lth Cir. 1984) and Portis v. United States, 483 F.2d 670 (4th Cir. 1973). 
aps this i s  why the Fourth Circuit cites no prkcedent 

( r  n i I  

See, e.g., Burgess v. United States, 744 F.2d 771 (11th Cir. 1984) (childk suit for post-delivery injuries not barred by Feres). 

1 ,  

‘lo See generally EISENBERG, MURKOFF. AND HAWAY, WHATTO EXPECT WHEN YOU’RE EXPECTING (Workmans Pub.. Inc. 1984). I ,  

ompanying notes 69.70.71. , 
I I I I 

I \  In Lowe, the Ninth Circuit clearly stated: 

m e  sailor] was there treated by Naval medical personnel solely because of [his military] status. It inescapably follows that whatever happened to 
himin that hospital and during that course of treatment had to be “in the course of activity incident to service.” (quoting Schubz v. United Stares. 421 

, 

E2d 170 (5th Cir. 1969)). 1 ,  

Lowe v. United States, 440’F.2d 454,452-53 (9th Cir.), cert. den& 404 U.S.‘833 (1971). 

Romero by Romero v. United States, 954 F.2d 223.226-227 (4th Cir. 1992). I ,  

1 3 0  Scales v. United States, 685 E2d 970 (5th Cir. 1982), cerr. denied, 460 U.S. 1062 (1983) (clhd’s cause of action arises from negligent medical c p  in Goviding rubella 
vaccine to service member mother while pregnant); West v; united States, 744k2d 1317 (7th Cir. 19841 (en banc), cerr. denied, 471 U.S. ’105 

I j J  sing from negligent mistyping of service member father’s blood). 

Roxanna’s case would be Fcres barred. 

I b  

aim consequential damages resulting from Joshua’s injuries, such as the loss of filial love and mental anguish. Romero. 954 F.2d at 224. , I 

Unfortunately. this is aggravated by the Fourth Circuit’s view of the negligent act, the failure to suture the cervix, as an act directed toward the child. This only further 
t I ’  

confuses the situation. 1 . t ,  
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The best illustration of the correct focus for analysis is Scales 
v United Staa1es.‘~4 In Scales, an active duty service member re- 
ceived a rubella vaccination during her pregnancy. w i l e  the child 
may have suffered physical injuries from the vaccination, the 
mother did not.135 However, in Scales, the United States Court of 
Appeals for the Fifth Circuit did not focus on the lack of physical 
injury to the mother and instead correctly examined the negligent 
act, which was administered to the mother.136 As in Scales, if the 
Romero court properly focused on the negligent act, it would fiaVe 
found the effect on military discipline the same as if the suit was 
brought by the parent or child. 

P 

As the Supreme Court stated in denying recovery in Stencef, 
“[tlhe litigation would take virtually the identical form in either 
case, and at issue would be the degree of fault, if any, on the part 
of the Government’s agents and the effect upon the serviceman’s 
safety. The trial would, in either case, involve second-guessing 
military orders, and would often require members of the Armed 
Forces to testify in court as to each other’s decisions and actions.”137 

In this case, military doctors would be second-guessed 
regarding their evaluation and treatment of Roxanna during her 
pregnancy. Because Roxanna claimed that the doctors had mis-  
diagnosed the condition of her cervix, all testimony and evidence 

should have related to the medical treatment of the service mem- 
ber. Consequently, the litigation would involve the treatment of 
the service member whether brought by the mother or the child.[% 

By failing to recognize this fact, the Fourth Circuit incorrectly 
evaluated the Feres factors. While arguably the first two factors 
may not caution against the third factor strongly sup- 
ports barring suit. Since Feres, a medical malpractice case, fed- 
eral courts have routinely found that medical malpractice cases 
affect military discipline and decision making to a degree that 
requires barring suit.’” This conclusion includes claims for pre- 
natal medical care.141 

Precedent does not support the determination that the 
service member must suffer a physical injury. In cases where a 
physical injury has not been alleged, courts have examined the 
negligent act when applying the Feres rati0na1e.l~~ Moreover, the 
Fourth Circuit’s holding is subject to abuse. In Romem, the plain- 
tiffs declined to allege a personal injury to permit recovery for the 
child. This “backdoor approach” to litigation should be discour- 
aged. 

Iy See generally Scales, 685 E2d at 970. See also Irwin v. United States, 845 E2d 126 (6th Cir. 1988), cerf. denied, 488 U.S. 975 (1989) (child’s cause of action arises from 
negligent prenatal medical care provided to service member mother); Wesr, 744 E2d at 1317. 

The mother alleges, in a separate cause of action, that had she known of the dangers of rubella, she would have aborted the fetus. Scales, 685 E2d at 972. However, for 
purposes of this article, I only examine the child’s claim for damages resulting from the mother’s vaccination. 

In Romero. the Fourth Circuit discounted the Scales analysis because i t  was decided before the Supreme Court decision in Johnson. Because of the timing of decision, 
Scales focused on the third Feres factor. Scales. 973 E2d at 970. However, while the Johnson decision reaffirms the importance reviewing all the factors, it does not 
suggest that all three must be present, Moreover, it never repudiates its prior statement that the third factor, if present, should be given particular attention in evaluating a 
case under Feres. See United States v. Shearer, 473 US. 52 (1985). 

Stencel Aero Engineering Corp. v. United States, 431 U.S. 666,673 (1977). 

This theory is commonly called the “inherently inseparable” analysis. In Del Rio v. Unired States, 833 E2d 282 (11th Cir. 1987), the Eleventh Circuit rejected this 
theory. permitting a child to recover for medical malpractice committed on the mother. This case has not gained acceptance by other courts. See, e.g.. Irwin v. United 
States, 845 E2d 126.131 (6th Cir. 1988). In Romem, the Fourth Circuit did not rely on Del Rio but instead focused on the lack of physical injury. In doing so. the Fourth 
Circuit did not have to reject the “inherently inseparable” theory which would certainly be viewed with disfavor. Instead. the Fourth Circuit separated the child from the 
mother, and following that reasoning-the child, the health care recipient, was injured; the mother, a passive participant, was not. 

lW I believe the first factor cautions against review. Because the mother and child are inseparable in this action, there is a “distinctly federal” relationship between the 
parties. 

Iu)  See, e.g., Atkinson v. United States, 825 F.2d 202 (9th Cir. 1987), cert. denied, 485 U.S. 987 (1988) (obstetrics case where court applied Feres with reluctance); Vallance 
v. United States, 574 E2d 1282 (5th Cir,), cerf. denied. 439 US. 965 (1978) (barred medical malpractice claim for failing to diagnosis tumor); Henning v. United States, 
446 E2d 774 (3d Cir. 1971), cerf. denied, 404 US. 1016 (1972) (barred medical malpractice claim for misreading X-ray). 

‘‘I See Irwin. 845 F.2d at 126 (child’s cause of action arises from negligent prenatal medical care provided to service member mother); Arkinson, 825 F.2d at 202 (same); 
Scales v. United States, 685 E2d 970 (5th Cir. 1982) (child’s cause of action arises from negligent medical care in providing rubella vaccine while pregnant). But see Del 
Rio. 833 E2d at 282; Graham v. United States, 753 F, Supp. 994 (D. Maine 1990). 

rn 

See Scales, 685 E2d at 970; West v. United States, 744 F.2d 1317 (7th Cir. 1984) (en born), cerf. denied, 471 U.S. 1053 (1985). 
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I ,  

I ,  

ero,IU the courts of appeal erred in 
attempting to avoid application of the Feres doctrine. By avoid- 
ing Feres, inequity resulted. For example, in E i l i ~ t t , " ~  because 
of Eleventh Circuit's impermissible creation of a "leave excep- 
tion,'% Elliott was allowed to bring suit while Feres was barred, 
even though both c volved negligent maintenance'of mili- 
tary housing.I6 

Similarly, in k o r n e r ~ , ~ ~ ~  thd Fourth Circuit erred in its attempt 
to create the legal fiction that the child is the prenatal health dare 
recipient-not the mother.'@ As a result, Romero was allowed to 
bring suit, but Griggs, a similar medical malpractice case and one 
of the cases consolidated with Feres, was not. Yet both cases 
involved medical malpractice on service members! By failing to 
follow precedent, the and Romero'so courts have begun 
to erode the Feres doctrine. , 

However, in AfkiGon v, Unifed Sfate~,'51 the United States 
Court of Appeals for the Ninth Circuit also openly expressed its 
dissatisfaction with Feres. Yet, after confessing its desire to find 
for plaintiff, the court stated: "We are nonetheless reluctant to 

carve out m exception to the Feres doctrine after five members 
of the Court appear to have emphatically endorsed ' ) ; e m  and all 
three of its rationale. That task. if it is to be undertaken'at al1;is 
properly left to the Supreme Court or to Congress."ISL Other courts 
would be wise to follow the same course. 

.F 

, I  ' 1  

'As Adkinson notes, the Supreme Court recently ?affirmed 
the importance of evaluating all three Feres factors-the federal 
relationship, the statutory liability system, and the effect on mili- 
tary di~cipline.''~ "herefore, while it maybe tempting to do so, 
result-oriented courts are not free to pick and choose which Feres' 
factor best supports the desired h ing. Courts must review all 
rhreefacrori, even those that do support the result the court 
desires. 

I 

Once a court evaluates the Feres factors, it must review the 
totality of the circumstances in light of all these factors. In mak-, 
ing such a review, the courts must rule consistent with Supreme 
Court precedent, instead of creating legal fictions or reaching 
result-oriented decisions. While courts may disfavor Feres. it is 
still the law of the land until Congress gr the Supreme Court acts 
to change it. 

I" Elliott by and Through Elliott v. United States, 13 E3d 1555 (11th Cir. 1994). 

I' Romero by Romero v. United States, 954 F.2d 223 (4th Cir. 1992). ,- 

la Elliott, 13 E3d at 1555. 

See supra text accompanying notes 40-73. 

I" Romero, 954 E2d at 223. 

I Q  See supra text accompanying notes 124-128. 
I 1 ,  

Elliott. 13 E3d at 1555. 

lM Romero. 954 F.2d at 285. 

IJ1 825 E2d 202 (9th Cir. 1987). 

I 

152 Id. at 206. 

Johnson, 481 U.S. 681 (1987). ' I I ,  

I /  I I 

, 
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II 

i r  T JAGSA Practice Notes 
1 -  1 

*Faculty, The Judge Advocate General’s School . I  

International and Operational Law Notes 
8 

. .  Jnternational and Operational Law Note , 

Civilian Protection Law 

Until recently, students of the law of armed conflict divided 
their discipline into neat categories that closely tracked the Hague 
and Geneva Conventions and several other law of war treaties. 
Commentators, military and civilian, spoke in terms of these tra- 
ditional rules and focused their research, publication, and instruc- 
tion efforts on this well-defined are 

In the last decade, however, the most frequent application of 
United States power occurred in diverse operations that repeat- 
edly defied the application of the traditional law of armed con- 
flict. In response to the endless stream of legal issues raised by 
these new aFe opkrations, termed “operations other than 
(OOTJV), The Judge Advocate General’s School began the 
development of a new series of courses. These courses direct 
attention to the myriad of problems that judge advocates face in 
applying domestic, international, and host nation legal regimes 
within the OOTW context. 

I ,  

An examule of this new breed of law school instruction is P 
~ 

I 
Civilian Protection Law (CPL). The Judge Advocate General’s 
School developed CPL in recognition that military forces will 
confront civilians in nearly every type of potential military op- 
eration. Civilians no longer represent a single aspect of contem- 
porary missions. Instead, they have become the very object of 

their basic human rights has been one of the p r i m 9  justifica- 
tions forwarded for international intervention in nearly every re- 
cent operation. 

I 
1 such missions. The protection of civilians and the preservation of 

The lessons learned by the United States, its coalition part- 
ners, and international organizations during recent operations such 
as Operation UPHOLD DEMOCRACY in Haiti, serve as a valu- 
able resource in the development of the CPL complex. The 
legitimacy of these important multinational operations and the 
national prestige of the United States has become increasingly 
dependent on the ability of the military legal community to rec- 
ognize sophisticated legal issues, provide advice, and frequently 
serve as actors in this emerging area of the law. 

Recognizing the important nexus between the protection of 
civilians and operational success, The Judge Advocate General’s 
School began the burdensome task of assembling CPL, a task 
never before contemplated by othet academic or governmental 
institutions. The professors assigned to this task designed a struc- 
ture of study that surveys, analyzes, and solves the sophisticated 
problems associated with the application of an entire range of 
protective measures and laws. 

Those involved in the ongoing development of CPL are mind- 
ful of the increasing involvement of the United States in OOTW. 
This involvement has, in turn, highlighted our nation’s commit- 
ment to the protection of the victims of war and the enforcement 
of worldwide humanitarian law. Accordingly, The Judge Advo- 
cate General’s School has pursued CPL development, scholar- 
ship, and application within the context of the diverse multitude 
of potential OOTW. Students and practitioners are continually 
reminded that the operations of tomorrow may bear little resem- 
blance to past and present operations. The challenge and prime 
directive of CPL is the recognition of this nearly infinite field of 
application. 

Because of the realities discussed above, CPL does not, and 
could hot, represent any single domestic, international, br host 
nation code. Instead, it offers an approach to the application of a 
wide array of existing legal regimes that provide protections for 
civilians in every conceivable set of circumstances. 

The CPL comprises a wide array of both customary and con- 
ventional legal regimes {treaties or portions of treaties) and do- 
mestic law and policy. Additionally, the rules of international 
humanitarian law provide the cornerstone bf CPL, serving as the 
starting point for almost any CPL discussion. Finally, host nation 
law also serves as an important CPL component. The extent of 
host nation law application is based on canons of public interna- 
tional law and the national policy of the United States, our coali- 
tion partners, and the international organizations under whose 
mandates we act. 

, I  

f these regimes are desi d to protect a particular 
class of civilians in a particular set of circumstances. Some very 
important portions of CPL apply only during times of armed 
conflict. For example, Article 3 ,  common to the four Geneva 
Conventions of 1949, and Protocol II Additional to the Geneva 
Conventions (1977) are both designed to provide protection only 
during internal or noninternational armed conflict. Other por- 
tions of the Geneva Conventions provide protections for civilians 
during the course of international armed conflicts. 

Conversely, other bodies of law operate without regard to the 
state or type of hostilities. The 1951 Refugee Convention serves 
as an example of this type of law (providing specific protections 
for civilians that fear persecution from their own government). 

Several important regimes, however, establish rules that pro- 
vide protection for all civilians in any area that might be affected 
by military operations. These bodies of law apply without regard 
to the nature of the conflict (internal versus international) or the 
specific class of affected civilian. These systems apply without 
regard to any type of legal prerequisite. Any number of human 
rights treaties or declarations serve as examples of th is  type of 
baseline law. 
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A *  " International Law Note 
" 2  

To make the analysis process more efficient, the architects of 
CPL integrated its primary components into a four-tiered system. 
This methodology provides a simple road map for the student to 
access the complex body of law that provides protection for civil- 

International Criminal Tribunal for 
: Rwanda 1995 in Review ' 

ians during the course of contemporary military operations. The 
four tiers consist of (1) international human rights legislatiofi, (2) 
host nation law, (3) international customary and conventional law, 
and (4) the domestic Iaw and policy of the United States (which 
frequently requires the application of law from another tier by 
analogy). The nature and purpose of the operation, the nations 
involved, the status of the affected civilians, and the policy deci- 
sions of our leadership controls the application of those compo- 
nents. . ,  3 

3 I 'I 

I A student of CPL can address ahd answe'r any 'question in- 
volving the application of the underlying legal regimes by using 
the systematic method of analysis offered by the four-tier system. 
For example, the first tier of protection is made up of those rights 
and protections to which all persons, civilian or not, are entitled. 
Within this tier, humanitarian law, human rights legislation, and 
the expanded view of Article 3, common to the four Geneva Con- 
ventions of 1949, provide m i m u m  baseline protections that serve 
as a starting point for CPL application and analysis. 

The Judge Advocate General's ,!$hool is directly linked to the 
practitioners in b e  field, and i s  uniquely poised to take immedi- 
ate advantage of their experiences: Consequently, participants in 
the p l k i n g  and execution of such operations from all four mili- 

se&ces, theCoast Guard, and many federal agencies have 
contributed to the evolution of CPL and other similar courses. 

I ' Like other courses in the International and Operational Law 
arena, The Judge Advocate General's School constructed CPL to 
perform beyond the academic environment. The CPL's greatest 
utility will be borne in the nuances and diversities of OOTW of 
the next centuy Students and practitione 
vices and the various fed 
its lessons. Majw Whi 

I .  

f 

I '  

1 

Background I 

On 8 November 1994, United Nations Security Council 
(UNSC) Resoiutioi 955 adopted the Statute of the'ldternational 
Tribunal for Rwanda. The purpose of the Rwandan International 
Tribunal (IT) is to prosecute Rwandan suspects responsible for 
genocide and other serious violations of international humanitar- 
ian law committed in Rwanda or in neighboring states during 
1994.' Despite a Rwandan government request for intervention, 
the UNSC established the Rwandan IT under Chapter 7 of the 
United Nations Charter to ensure Rwandan cooperation through- 
out the life of the Tribunal as well as to ensure cooperation of 
neighboring states in which alleged humanitarian law violators 
reside. This was also a more expeditious process? 

, I  I 

' 1  General PrQvisionsl 

The first plena& session of the Rwaridan lT was held in h e  
Hague on 26 to 30 June'l995. The judges adopted the rules of 
evidence and procedure and elected Laity Kama as pres 
Yakov A. Ostrovsky as vice pre~ident.~ The two trial ch 
the Rwandan lT are composed of  the following Judges:4 4 

I 

1 '  I #  

Trial Chamber 1 

Judge Laity Kama, P.J. (Senegal) 

Judge Navanethem Pillay (South Africa) , , , , 

Judge LennsJt Aspegren (Sweden) 

, I  ' . , I  

I 1 8  
I 

Trial Chamber 2 

Judge William Sekule, P.J. (Tanzania 

Judge Tafazzal H. Khan (Banglades 

Judge Yakov A. Ostrovsky (Russia) 

1 ' 

I S.C.  Res. 955, U.N.$COR. 22d Sess,.3453d mtg., U.N. Doc. S/RES/955 (1994); reprintedin 33 I.L.M. 15 
J ,  

I I 

ncil Resolution 955 (1994). U.N. S - 
l ' I  

e Secretary-General Pursuan agraph 5 of Security Council Resolution 955 (1994). U.N. Ddc. S 
, .  I 9 '  

' International Crimind Tribunal for Rwanda Press and Information bffice. Conclusion of rhe First Enruordinniy Sessioh ofrhe'fnrehibnol Criminal Rbunalfor 
Rwundu. June 30.1995. L 
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The Rwandan IT has similar statutory provisions as the Inter- 
national Criminal Tnbunal €or the Former Yugoslavia (ICT-Y). 
These tribunals ;share a chief prosecutor and ,appeals ~hamber.~ 
The charter for the Rwandan lT$orbids t r i a ls  in absentia, requires 
proof beyond a reasonable dovbt to convict, and limits the maxi- 
mum penalty to life imprisonment! 

f- 
I I / ,  J 

Judges of the Rwandan IT were directed by Article 14 of the 
Rwandan Statute to adopt rules of procedure ahd evidence mod- 
eled afterthose of the ICT-Y.’ Imptisonment can occur in Rwanda 
or any other state indicating a willingness to accept the convicts, 
which is unlike the ICT-Y because the Former Yugoslavia was 
excluded as a location for incarcerating convicts of that tribunal.s 
Investigations will be conducted both inside and outside Rwanda. 
Over 400 suspects havebeen identified, most of whom now live 
outside of Rwanda! All sdtes are under an obligation to cooper- 
ate with the Rwandan IT and comply Gith its requests for assis- 
tance.I0 

nated rebel army.‘z In September 1995, the Red Cross reported 
that 54,599 men and women were being held in Rwandan jails in 
connection with the 1994 genocide committed by the country’s 
Hutu ethnic majority. The extreme lack of prison space contrib- 
uted to the deaths of thousands of detainees.” The current Tutsi-led 
government of Rwanda has officially stated that it will put these 
“murderers” on trial only after the Rwandan JT has begun its 
work.I4 I 

Kenya; which has an antagonistic relationship with the present 
Tutsi-led govemment in Kigali, is providing safe-refuge for ap- 
proximately 10,ooO Rwandan refugees. In refusing to release 
Rwandan suspects to the Rwandan IT, Resident Danile Arap Moi 
said, “I shall not allow anyone of them to enter Kenya to serve 
summonses [sic] and look for people here, no way.”” This is an 
obvious breach of Kenya’s obligations as a member state of the 
United Nations, but the Rwandan IT prosecutor’s only recourse 
is to formally request specific persons to be released and to report 
any refusals to the UNSCi6 

of crimes that each nibunal 
authority to pkosecute crimes 

s of Common Article 3 of 
nd Article 4 of Additional Roto- 

d conflict, whether inter- 

civil war between the Hum-led government and the Tutsi-domi- 

f- ,> 

The Rwandan IT’S staff in Kigali, where the prosecutor’s of- 
fice is located, was expected to consist of fifty staff members by 
January 1996i’7 Recent United Nations budget problems and the 
failure of neighboring states to cooperate are just two of the rea- 
Sons for the Rwandan IT’S slow start. The investigation team i s  
led by a former Canadian MountedPoliceman Alphonse B 

Scottish attorneys are assisting the ,prosecutor’s office in 
conducting interviews and preparing legal  document^.'^ 

I * ’  

i I 

I 
I 
~ 

Nations Assistance Mission for Rwanda, ‘j 30, U.N. Doc. S/19!95/457 (June 4. 1995). 
I 

lo Rwandan Statute, mpru note 1. art. 28. I i i 

I 

id. arts. 2 4 .  The definitions of Crimes against humanity and genocide are exactly the same as for violations of Common Article 3 includes 
as follows: “(a) violence to life, health and physical or mental well-being of persons. in particular m nt such as torture, mutilation or MY form 
of corporal punishment:(b) collective punhhments; (c) talcing ?#hostages; (d) acts of terrorism; (e) outrages upon personaIdigni,ty, in particular humiliating and degrading 
trea!ment,’rape, enforced prostitution and any form of indecent assault; (0 pillage; (g) the passing of sentences and the canying out of ekccutions without previous 
judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples; 01) threats to 
commit any of the foregoing acts.” Id 

I2 Donatella Lorch. Kenya Rcfues lo Hand Over Suspects in Rwunda Sluyings. N.Y. TIMES. Oct. 6. 1995. 

’’ Reuter, Hundreds Die in Rwundo’s h i & ,  WASH. POST. Sept. 27.1995.’- 

I‘ Sudarsan Raghavan, War Crimes Triul Mired in Deluys, S F. CHRON.. Oct. 30, 1995, at A8. 

I’ Reuter. supra note 3. I 

I I 
I .  

Rwandan Statute, supra note 1 ,  art. 28. n 
I’ Reuter, supfa note 3. I ,  

la Associated Press, Tribunul to indicr First Rwundun War Crimes Suspect Before End of Year. AP W O R L ~ A M .  Oct. 19. 1995. 

le War Crimes. S m  TIMES, June 11.1995. 
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i 2 I Arusha, Tanzania, has been selected as the session site for the 
[Rwandan IT. However, nounited Nations personnel are currently 
An Arusha. Renovations to Ahsha’s conference hall, which is to 

As Justice Goldstone promi st Rwandan IT indict- 
ments were issued before the end of 1995. The first indictments 
wTre annouoced,l2 December 1995 and charged eight unidenti- 
fied persons with crimes against humanity, genocide, and uiola- 

.\ions of Common Article 3 to the 1949 Geneva Conventions for 
acts committed at four different lqations. Thousands of men, 

men, and children ,were allegedly massacred at each site in 
April 1994.21 Pursuant to Rwandan IT Rule of Procedure 53(b),22 
the indictment will pot be released to the public. At the announce- 
ment of the indictment, Justice Golcjstone told repo@ers that the 
Rwandan IT would “do nothing to make it easier for the people 
who have been indicted to evade arrest.”” 

Intelligence Law Note 

Fiscal Year 1996 Intelligence Authorization Act 

The President signed the Intelligence Authorization Act for 
Fiscal Year 1996 (Act) into law on 6 January 1996. Some high- 
lights include: 

* Authorization for the President to delay the 
imposition of a particvlar sanction ?+sed on 
the proliferation of weapons of mass destruc- 
tion when he determines that the imposition 
of such a sanction would “risk or compromise 

* I  lligence source.” If the 

is  decision to the’in nce committees. 
2 ’  

. * Allows for funds to assist a foreign country in 
a counter terrorism &e related’to the protec- J I 

tion of life or property 6f the United states. 1 

The congressional cohmitteks will have to be ’ - 

, 

1 I ’  infomied fifteen da e. 

* Places restrictions on the funding of the Na- 
tional Reconnaissance Office (NRO) and di- I ,  

rects an investigation into the MO’s finan- 

generals of the Department of Defense and the 6 

Central Intelligence Agency. n e s e  provisions 
require the President to forward a report to the I 

intelligence committees. 

* Extends the authority of the Secretary of De- 
fense to conduct commercial acti 
curity for intelligence collecti 
abroad.” 

r i  ‘cia1 management practices by the inspector ’ 

* , v  

r * Amends thC Pair C r d h  , requir- 

parte. Such certifications must be reported to 
Congress semiannualljl. ,The Act places in- 
formation dissemination requirements on the ’ ’ 
FBI when using this investigative tool. 

, 
I 1 

The Act reflects a continuing concern by Congress over the 
personnel and fiscal management policies of the intelligence com- 
munity. In the Senate Conference Report of 21 December 1995, 
the Senate Select Committee on Intelligence alluded to future leg- 
islation being considered for next year to “ensure the intelligence 
community is organized to effectively address the Nation’s criti- 
cal intelligence needs today and in to the future.’a4 Regarding the 

j intelligence community budget (which remains classifiyd), Sena- 
tor Specter stated that for the past six years the budget has been 
reduced each year for a cumulative reduction of 17%.= In the 
classified annex to the report on the Act, which accompanies the 
bnclassified version, the conferees took several initiatives to en- 
hance the intelligence community’s capabilities in proliferation, 
terrorism, and counter narcotics.% Lieutenant Colonel Crane, . 

h 

Reuter. supra note 3. I 

International Criminal Tribunal for Rwanda Press and Information Ofice. December 12 Press Stutemem by the Prosecurorfor rhr IMernorioml CrimiMI i’hbunal for 
Rwarrdo, Justice Richard Goldstone, Dec. 12, 1995. 

I ,  I 1 

Rules of Procedure and Evidence. Rwandan IT, llIU3lRev.I. Rule 53. at 49 (Ju ,1995) (“(A) When confirming an indictment 
the Prosecutor, order that there be no public disclosure of the indictment until it is  served on the accused, or. in the case of joint accused, on all the accused.”). 

l3 Rwanda Tribunal Indicrs Eight for Genocide. N.Y. TIMES, Dec. 12, 1995, at 26. ‘ I  

Opening comments by Senator Specter in the Intelligence Authorization Act for Rscal Year 1996-Conference Report. 141 CONO. REC. 19135 (Dec. 21.1995). 
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2 . Notes from the Field I 
, , ‘  

Of Ostriches and Other Ratites-A Claims Saga’ 

Introduction 

Claims judge advocates should not have their heads in the 
sand about overflight claims for damage to ostriches.’ Ostriches, 
emus, and rheas (known collectively as ratites) are a growing in- 
dustry in the United States. Ostrich leather boots are selling at 
western clothing stores for $300 to $500. Ratite meat is now 
served at finer restaurants and is considered a delicacy. Ostrich 
feathers adorn hats and other garments. Many aloe lotions are 
now made with emu oil, which increases the effectiveness of the 
aloe-one lotion is called Emu Vera. 

With the growth of the ratite industry, problems of military 
aircraft flying over ratite farms also have increased. These claims 
fall upder the Military Claims Act, 10 U.S.C. 0 2733 (1988) and 
A r p y  Regulation 27-20, chapter 3. Chapter 3, paragraph 3-2(b) 
allows for payment of damages caused by the “noncombat activi- 
ties” of the Army. Department of the Army Pamphlet 27-162, 
paragraph 5-55 specifically lists overflight damage as a noncom- 
bat activity? 

ter 3 allows payment of claims for damages caused by 
noncombat activities despite the absence of negligent or wrong- 
ful acts.3 Under chapter 3 ,  a claimant would only need to show 
that an overflight caused the damages to their birds. Any award 
may be reduced, however, on the grounds of contributory or com- 
parative negligen~e.~ If the claim i s  denied, a claimant’s only 
course of action is to submit an administrative appeal under chap- 
ter 3. A claimant who attempts to sue under the Federal Tort 
Claims Act after a denial of a claim must meet the higher burden 
of showing both causation and negligence. 

Background 

The ratite industry has been growing since 1990. Prices peaked 
in early 1994 and have since stabilized. As of April 1995 975 
breeder/brokers,were members of the American Ostrich As 
tion (AOA). Aldough these members are located nationwide, 
they are concentrated i‘n the Southwest where the hot, d j  weather 

mimics that of native ratite climates. Because not all ostrich breed- 
ers are members of the AOA, and other farmers deal in emus and 
rheas, estimating the exact size of the ratite industry in America is 
difficult. 

Of the three ratites, ostriches are the largest. Weighing as 
much as 250 to 400 pounds, they tend to,be rather skittish and 
difficult to work with, especially during mating season (which 
runs from November to April). Emus are smaller and uglier. 
weighing up to 140 pounds. They have a milder disposition, are 
hardier, andeasier to raise. Because of this, emus are becoming 
the leader in the ratite business. Rheas are the smallest of the 
three, weighing forty to sixty pounds when grown. They have the 
nastiest disposition and are much more difficult to raise profit- 
ably. Accordingly, fewer people raise rheas. and the market for 
them has fallen. 

Causation 

dt i tes  are extremely sensitive to strange noises.’ The noise 
from ovefflying helicopters and jets can scare them, causing the 
birds to panic and injure or kill themselves by running into barns 
or fences. The noise can come from a helicopter far away. For 
example, the noise from a CH-47 two-rotor helicopter can cany 
up to two miles, depending on weather conditions. 

These birds also can be startled or killed by a number of other 
things. Wild animals or dogs can get into their pens. Motor- 
cycles or other machinery can make noises that scare the birds 
and cause them to injure themselves. Just seeing a shadow of a 
plane flying at 10,OOO feet overhead may scare the birds. How- 
ever, once the birds become accustomed to a saund, they do just 
fine. For example, an emu fanner located just four miles south of 
Fort Sill, Oklahoma, has his farm next to his gravel business and 
directly in the path of both the Lawton Municipal Airport and the 
post airstrip. The birds do not pay attention to the machinery, 
jets, helicopters, or even the transport jets that fly overhead. How- 
ever, the sounds of an unfamiliar machine have caused the birds 
to panic. 

I 

1 
* The author thanks Captain 

I Actually. there is no evidence that ostriches bury their heads in the sand. The origins of this myth are unclear. See BRIAN C.R. BERTRAM, THE 0Sntlct1 C O M M U N ~  NETTINO 
Sysrar. 8 (1992)& 

* Overflight damage claims generally are not payable under the FederalTon Claims Act (FKA) because claimants must show negligence or wrongful acts under state law. 
28 U.S.C. 6 1672. See generally Laird v. Ne+. 406 US. 797 (1972) (holding that the FTCAdoes not waive sovereign immunity for strict liability, even if state law would 
allow recovery). See also DEP’T OF ARMY, REO. 27-20. LEGAL SERVICE% C+, paras. 4-7rn, 4-7x ( I  Aug. 1995) @reinafter AR 27-20]. 

’ AR 27-20. supra note 2, para. 3-8(a)(2). 

‘ Id. 

Elwood Reid for his help i searching and editing this article. 

I 

1 
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To prove causation from a military overflight, a claims attor- 
ney must determine when the flight occurred and when the birds 
were hurt. Sometimes a gap of several hours, or even days, exists 
between the time of the flight and the alleged injury. In that situ- 
ation, it becomes more likely that the damages were caused by 
something other than the overflight. 

f <  “ Znvesiigation 

The first step in an overflight investigation is to obtain flight 
records. The Air traffk’ control (ATC) ‘can keep several useful 
records, depending on local procedhe. At Fort Sill, theA?C keeps 
fbr thirty days the taped recordings of radio cbmmunications be- 
tween aircraft A d  the~ATC. They also keep for thirty days “flight 
strips,” which are Federal Aviatiod Agency forms that record an 
aircraft’s call sign, flight number, type (instrument flying rules ’ 
(IFR) or visual flying rules m)), route; and altitude. The IFR 
flights occur when an aviator flies using instruments rather than 
vision. These types of flights are increasingly common, and the 
flight strip on an IFR flight should provide reliable information 
on the path of an aircraft. 

The Fort Sill ATC has computers 4vhich constantly track the 
exact altitude and position of all aircraft in the area and are ca- 
pable of recording this data. However, ‘this record is not pre- 
served because it is bulky band rarely used. A more useful record 
is DAForm 2408-12, Army Aviator’s Flight Record. It is usually 
kept at’the unit and lists the crew, date, time, and sometimes the 
flight path. It provides a good starting point for interviewing the 
pilot and crew. Check to see if your installation or local airport 
maintains these records. 

I 
j 8 I ’  

, I  

When conducting‘an investigation, the claims attorney should 
look at the same flight map that the aviator ked .  ‘Called ‘VFR 
sectionals,” these maps usually show no-fly areas. At Fort Sill, 
every known ratite farm is plotted on the VFR sectionals and iden- 
tified as no-fly Zones. Examine the unit standard operating 
procedures governing flight missions and check the local flight 
regulations for specific prohibitions against flying over ratite 
farms. Be aiare  h i t  National Guard and Reserve units some- 
times fly unusual patterns. Also, joint drug interdiction missions 
with’the Drug Eddrcem Agency may have involved flights 
and they may have differ records or standard operating proce- 
dures. 

When interviewing witnesses, the claims attorney should ask 
specific questions about the route, the altitude, deviations from 
the flight path, and the “no-fly” zones. Ask if the unit was aware 
of the locations of ostrich farms and whether such considerations 
are a part of flight planning. , I ,  

Military flights generally maintain certain altitudes, such as 
1000 feet AGL (above ground level, as opposed to MSL, above 
mean sea level). They rarely go below that altitude, and if they 
go below 500 feet AGL they will be warned by a tracking com- 

See id. para. 3-8d (discussing damages under the MCA). 

puier called Minimum Safe Altitude Warning (MSAW). Stones 
of helicopters buzzing around at 200 feet generally lack credibil- 
ity because of prohibitions in unit flight standard operating pro- 

areas. Pilots are responsible for knowing the boundaries of these 
areas and staying within them. 

cedures. Simil&ly, some flights take place only in certain flight p 

The main: issue in a ratite overflight claim often boils down to 
credibility.‘ Does the cMms attorney believe the claimant or is 
this a situation where the claimant may be looking to ba9 out of a 
failed ostrich farm? Likewise, the claims attorney must assess 
the credibility and professionalism of the pilot involved. For ex- 
ample, could the pilot have made a mistake and flown outside his 
limits? Answering these questions is crucial when making the 
causation finding. r 

Damages 

The law’on property damage is to pay for the lost value of the 
property at the time and place of the loss. If property is damaged, 
pay the difference in value caused by the damages. If destbyed, 
pay the full value of the property minus salvage.’ 

‘In ratite cases, dead birds usually have some valu 
meat can be salvaged for about five dollars per pound, and their 
feathers or leather might have some worth. The main value in a 
bird, however, is its reproductive ability. A female ostrich with a 
proven capability of producing 50 to 100 eggs a year is worth 
more than several unproven birds. r‘. 

I ,  I 

One unique alspect of the ratite industry is the wild price swings 
that have occurred over the past few years. The industry was at 
its hottest from 1993 to’early 1994: Duhng that time, a proven 
breeder pair of ostriches could sell for anywhere froin $25,000 to 
$50,000, or more. A nine month-old emu would sell for $3000 to 
$4000. And even though prices have bottomed out since then, a 
proven breeder pair of ostriches is still valuable, fetching $10,OOO 
to $20.000. That same nine month emu is now worth $500. 

A starting poin; for p@cing birds is the classified ads section 
of a rat’? magazine (yes, sucg publications do exists). American 
OS;rr/ch, the monthly publication of the American Ostrich Asso- 
ciation, is’perhaps the most reputable. ‘T%o others are The Os: 
trich News, (405) 429-3763, and The Ratite Marketplace, (800) 
972-7730. The Ratite Marketplace has three related publications 
which specialize in ostriches, emus, and rheas. As with any clas- 
sified ad, these quotes found in these magazines typically often 
are just the frrst position in a bargaining process, V d  should not 
be taken as a fair price for a bird. 

Claims attorneys will likely get a more accurate assessment 
of ratite value by professional appraisal. Local ratite farmers and 
breeders will be able to provide a fair estimate. If there are no 
local subject-matter experts, try to find other breeders of the birds 
in question. One good source is the AOA at (817) 232-1200; 

n 

, ’  
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FAX (817) 232-1390. It provides a free information packet in- 
cluding a nationwide breeder list and a copy of American Os- 
trich. Other reliable sources are the American Emu Association, 
(214) 559-2321, and the North AmencanRhea Association, (512) 
371-7432. These organizations list farmers and breeders by re- 
gion. Claims attorneys can then ask an expert for the value of the 
bird in the applicable market at the time of loss. 

Be sure to talk to someone who deals in the same type of bird 
as the claimant. For example, ask an emu farmer for emu prices 
and an ostrich farmer for ostrich prices. Solicit several apprais- 
als. After doing this, the claims attorney should see a fairly clear 
range of prices and be able to determine which bids are reason- 
able. You will then be ready to make a fair offer. 

A recurring issue is a claim requesting the value of all poten- 
tial offspring of a bird. While it is proper to claim for the differ- 
ence between a healthy productive bird and an injured or lame 
bird, damages are not payable for the value of every egg that this 
bird would have laid. A federal district court decided this very 
h u e  in a civilian overflight suit! 

Another recurring issue is the contributory negligence of the 
claimant. Recall that contributory negligence can bar or mitigate 
a claim.’ If a claimant locates a ratite farm next to a military 
reservation where soldiers are training with artillery and aircraft 
in the area, he is at least partially at fault for resulting damages.* 

Conclusion 

Given the delicate and skittish nature of ratites, determining 
causation is often difficult. An understanding of flight plans and 
standard operating procedures are essential to a proper investiga- 
tion. The flight crew should be personally interviewed. Further- 
more, the ratite market has a number of peculiarities that make 
valuation equally difficult. When paying ratite overflight claims, 
claims attorneys must obtain accurate information about the type 
of bird, its reproductive capacity, and the condition of the market 
at the time and place of loss. Then ask an expert for an appraisal 
and let the claims process, well; er, fly! Captain Brian H. Nomi, 
Claims Judge Advocate, Office of the Staff Judge Advocate, Head- 
quarters, United States Anny Field Artillery Center & Fort Sill, 
Fort Sill, Oklahoma. 

, 

I 

a See Winingham v. Anheuser-Busch. Inc.. 859 E Supp. 1019 (N.D. Tex. 1994). 

AR 27-20, supra note 2. para. 3-8(a)(2). 

Claims attorneys apply the common law principle of coming to a nuisance as modified by state coneibutorylcomparative negligence. Id. para. 3-8a( l)(a). 
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! . (  ( I  ~ , I ,  Ratite Price Matrix I , 

$SO-$l00 

$50 

I 

Ost 
/- 

Umonths , , , , 30months 

$25 $2004300 $300-$400 

$250 $500 M: $850 $2500 a pair 
F $1100 
$250-$500 $loo0 a pair $100 $200-$250 

Rhea* 

$10-530 

Fertile Egg 9 months 18 months 30 months Breeders 

$100 $200-5250 $1500-$25Oo $1500-$2500 
a pair a pair 

These prices reflect the fair market value in southwestern Oklahoma and an? the results of a survey of three farmers of oshches and emus and four farmers of 
rheas. 

t No figures relative to gender are available. 

Prices vary at different times in different parts of the country. These are all the price quotes from my study, and they show the wide 
ranges from which one must find the reasonable price."M" and "F' indicates male and female, respectively. AI1 birds are priced individu- 
ally unless noted as being for a pair. Birds usually start laying by their third Autumn. 

F 

A problem with pricing ratites is that most people would not part with a proven, productive pair for any price because they make 
money. On the other hand, people think that a bird that is for sale must have something wrong with it or else it would not be for sale. The 
above prices reflect appraisals where I asked for the fair value of a given bird. 1 

1 I '  
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USALSA Report 

FY 1992 

United States A m y  Legal Services Agency 

FY 1993 FY 1994 FY 1995 I 

Clerk of Court Notes 

I 
Records reviewed by SJA 

Days from charging or 
restraint to sentence 

Days from sentence to 
action 

" "  . -  

FY 1992 FY 1993 FY 1994 FY 1995 

104 65 53 46 
1 )  

42 35 33 44 

40 25 28 32 

Courts-Martial Processing Times 

The tables below reflect the average pretrial and posttrial processing times of general, special, and summary courts-maitial for the 
fiscal years (FY) 1992 through 1995. 

General Courts-Martial 

CD Special Courts-Martial . I ,  

FY 1992 FY 1993 FY 1994 FY 1995 

Days from sentence to action 
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Summary Courts-Mar.fial 

I 
I three applications by stating that the applicants had failed to es- , Litigution Divjsion Notes . \ I  

# >  tablish that it would be inithe insrest 'of iusticd'to t'xcuse their 
.~ - -  " .  . __. . 

The Case of Dichon v. Secrekuy of Defense failure to file within the limiiitioni-$riod! 
I address the merits of the petitions. , ' I 

^- ~ . _ _  -_I _ " _  _ _  I - - . --- - I  Introduction- - - " _. - - 

On 31 October 1995, a three-judge panel of the United States -_ .. - -  I - - - - . _i_- - - - I  

I I ,  Lower Court Decisions i ;  

Court of Appeals for the D.C. Circuit (D.C. Circuit) decided a 
case that appears to diminish the power of the Amy-Board for I 

Correction of Military Records (ABCMR) to dismiss uhtimely 
petitions.- In Dickson v. Secretary of Defense,' the DE. Circuit - 
held that the ABCMR statute of limitation waiver determinations 
are subject to judicial review. According to Dickson, the ABCMR 
must now provide a reasoned explanation for its 'debision, ex- :' k T  , ' '  
plaining how the facts merit the conclusion that it would not be in 
the interest of justice to wai three-year statut! of limita- 

The district court granted the'govcmment'8 ImotionS to dls- 
miss each plaintiffs' complaint! The district court based itsdeci- 
sions on its interpretation of th 
which states: 

.~ 

,- 

Na Correction may be made under subsection 
(a)(l)-udess the claimant or his heir or legal 
representative files a request for the correction 

- within three years after he discovers &e error 
I or injustice. However, a board established 

- -to file within three years after discovery i f i t  
finds it to be in the interest of justice (emphasiS 

J . (*  i .(I 

I I I ! I  
i I I under subsection (a)[li) may exchse a failure, f!- 

. -- _ -  . Backgmmd __. _ _  " _ _ _  - _.-_ -..+ - _ _  

$ 8 1  . I 
' Dichon resolved three separate D.C. district court cases that 1 ,  

had been consolidated: Dickson, Hoiiges; and Haire?, In each- - - ~ -I--_. 
- added). ._ _ - _ I _ . _ -  .._ .- 

&e, an individual applied to the ABCMR for a discharge c]assi- 
qca&n skverd years dFr&e &&ye&-statfiTt &f j ihc  

The district Court interpreted the word "~I'I~Y" in this paragraph as 
gtalMhg exclusive discredon the ABCMR to make SttltUte Of 
limitations waiver determinations. The district court' held' that tations period had expired? . . . - - ~ -I ~ - . I. 

In each case, the petitioner failed to state whylhe AB-CMR 
1 I such discietionaiy deterIninati6ns $ 1 4  were not judicially re 

- 

shouldwaive the statute of limitations. The ABCMR denied all 

I 68 F.3d 13% (D.C. Ck. 

$ee Dickson v. Secret 
I _  

d931952. Mem.,Op. (D. 
I Up. (D.D.C. lune 24.1994) (Harris. J.). I 

' t  

upgrade in 1984;nineteenyem after hisdischarge. Haire applied to the ABCMR 
the ABCMR for a discharge upgrade in 1985. twentyeight years after his discharge. 

I? 

I -  
_.___-.I_ ~ I _ _ _  - * - 

1 ;  ' Id. at 1400. 
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Circuit Court Decision 

The D.C. Circuit reversed the holding of the district court, 
ruling that the lower court had erred as a matter of law. The D.C. 
Circuit began its analysis by examining the Administrative Pro- 
cedure Act (APA), which provides that final agency actions are 
subject to judicial review unless (1) a statute precludes judicial - 

review or (2) the agency action is committed to agency discretion 
by law? Because no statute precluded judicial review, the issue 
in this case was whether 10 U.S.C. 4 1552(b) committed the waiver 
decision solely to ABCMR discretion. The D.C. Circuit held that 
10 U.S.C. § 1552(b) did not have this effect. 

J1 

The D.C. Circuit applied a different interpretation to the word 
“may” in !j 1552(b), which states in pertinent part that a board 
may excuse a failure to file within three years. The D.C. Circuit 
interpreted this language to mean that Congress had intended to 
confer some discretion on the ABCMR, but did not intend to leave 
the matter solely to ABCMR discretion. The D.C. Circuit stated 
that a strong presumption exists that Congress intends judicial 
review of administrative actions. 

In addition to its reviewability holding, the D.C. Circuit held 
that the decisions in these particular cases were arbitrary and ca- 
pricious because the ABCMR had failed to provide a reasoned 
explanation for its waiver determinations. The D.C. Circuit held 
that the ABCMR must provide a rational explanation between the 
facts of the case and the decision made. However, the D.C. Cir- 
cuit conceded that it would uphold a decision of “less than ideal 
clarity if the agency’s path may reasonably be discerned.” 

The D.C. Circuit indicated that in situations where national 
security is at stake the ABCMR would not have to disclose the 
reasons for its decisions. This, however, is a very narrow excep- 
tion. 

Impact 

Although Dickson appears to impose a significant burden on 
the ABCMR, its effect is not so great. At times in its history, the I 

ABCMR has strictly enforced the statute of limitations. Currently, 
however, the ABCMR looks at the merits of every case that is 
presented.8 The ABCMR does not summarily dismiss a case solely 
because it is  untimely. Rather, it examines the facts of untimely 
cases to determine whether there is justification for granting the 

requested relief.g If inadequate justification exists, then the 
ABCMR may dismiss the case, citing the statute of limitations as 
its basis.I0 

I 

Perhaps the greatest effect that Dickson’will have is on the 
way the ABCMR prepares its opinions. Dickson requires a more 
detailed opinion than is currently prepared when petitions are 
denied because they are untimely. The ABCMR is now required 
to include an analysis of the merits of each case. The ABCMR is 
currently researching whether a change to its opinion format is in 
order, A decision will be made in the coming months.“ Major 
krch .  f 

Environmenfal Law Division Notes 

Recent Environmental Law Developments 

2 .  

The Environmental Law Division (ELD), United States Army 
Legal Services Agency, produces The Environmental Law Diwi- 
sion Bulletin (Bulletin), designed to inform Army environmental 
law practitioners of current developments in the environmental 
law arena. The Bulletin appears on the Legal Automated 
Army-Wide Systems Bulletin Board Service, Environmental Law 
Conference, while hard copies will be distributed on a limited 
basis. The content of the latest issue is reproduced below. 

Buffalo Hunt Enjoined 

On 26 January 1996, the United States District Court for the 
District of New Mexico enjoined a buffalo hunt that was to com- 
mence the following weekend at Fort Wingate, New Mexico.12 
Animal rights activists and local Indian tribes challenged the 
Army’s concurrence in a hunt sponsored by the New Mexico Game 
and Fish Department (NMGFD) of state-owned buffalo. The 
buffalo bad been introduced to Fort Wingate in 1965. Plaintiffs 
argued, and the district court agreed, that the Army did not per- 
form adequate National Environmental Policy Act (NEPA) analy- 
sis prior to approving access to the installation for the hunt. 

Facts 
! 

The NMGFD sought to sponsor the hunt as a means of con- 
trolling buffalo over population and to mitigate destruction of the 
buffalo range. The NMGFD promulgated the hunt as a state regu- 
lation.” The NMGFD decided that the hunt was necessary based 

’ Administrative Procedure Act. 5 U.S.C. p 701(a)(1)(2) (West 1995). 

’ Telephone Interview with David R. Kineer. Executive Secretary. Army Board for Correction of Military Records (Jan. 31, 1996). . 

Id. 

lo Id 

II Id 

I* Funds for Animals, et al., v. United States. No. 6:96-CV-40 MVlDJS (D.N.M. 1996). 

” By statute, the Army must comply with state hunting, fishing. and trapping regulations. IO U.S.C. 8 2671 (1995). The statute further requires the Army to provide state 
officials full access to its installation to carry out these regulations. conditioned only by safety and military security measures. 
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on its analysis of the buffalo population &nd then limited the num- I E 

ber of buffalo to be killed, the age of bulls to be shot, determined 
how the hunters were to be chosen, selected the hunters, estab- 
lished the time table for the hunts, and agreed to supply NMGFD 
employees to escprt the hunters, I 

/ rl 

. New Mexico notified the local Army commander of the hunt 
and requested access. The commander granted access subject to 
four conditions’ (1) the hunters were to be accompanied by a 
NMGFD employee, (2) hunters would hold the United States 
harmless for any harm suffered by any hunter during the hunt, (3) 
hunters would observe Army-specified off limits areas designited ’ 
to protect federal interests, and (4) hunters were prohibited from 
bringing flame-producing devices or alcohol onto Fort Wingate. 
Additionally, no federal funds were to be used to perform the hunt; 
federal funds could be expended solely to provide access to Fort 
Wingate. 

L 

I ,  1 L ,  
I 

I No NEPA analysis was performed on the grant of access ,for 
the hunt or for the pre-NEPA agreement between the Armyand 
New Mexico in 1965 that introduced the buffalo to Fort Wingate.I4 
Plaintiffs argued that this failure to perform a NEPA analysis was 
illegal because the Army’s decision to grant access was a “major 
federal action” due to its impact on the plaintiffs’ interests in the 
buffalo and ancient Indian ruins located on Fort Wingate. The 
Army countered that the proposed hunt was not a “federal action” 
because the Army had no discretion to control the hunt in any 

meaningful way. 4 

1 t 

The Court’s Conclusion 
1 r  

trict court held for the plaintiffs, finding that the Army s 
ability to dlace conditions on the hunt constituted enough control 
to trigger the NEPA. The district court ordered the Army to take 
no action‘in furtherance of the hunt until the necessary NEPA 
analysis has been performid. The Army hasmasked the district 
court to reconsider its decision, as such hunts were contemplated 
in the 1965 agreement predating the NEPA and such pre-NEPA 
activities do not require NEPA analysis. If the court does not 
overrule its earlier decision, the Army is  Considering an appeal. 

/ ,  1 I <  

state promulgates a hunting ot fishing regulation that the federal 
government is required by law to follow. As a practical measure, 
however, Army installations should include, the gtlidelmes for 

Natural Resources Management Plan (I”). All installation 1 

INRMPs must undergo NEPA analysis in accordance with Anny 
Regulation 200-2, Environmental Efects of Anny Actions, dated 
23 December 1988. Until the case above can be resolved, pro. 3 

posed.modifications to the hunting or fishing programs cao be 
analyzed to satisfy NEPA requirements by “tiering off: the basic, 
INRMPNEPAdocument. Analyzing the effects of modifications 3 ,  

to the hunting and fishing programs in this manner would protect, I 
the installation from challenge by animal rights groups or other 

huntirig and fishing programs in their installation’s Integrated , P 

s and Major Ayres. r 

ionMakingand 1 ‘  J 1 

the National Environmental Polt 

L J  Recently, some environmental offices appeat to be uncertain 
about the application of the National Environmental “Policy ‘Att a 1 

(NEPA) to Army decision making, and about the proper use of 
“Categorical Exclusions.” All environmental law specialists must 
take an active role in ensuring that the requirements of NEPA are 
not overlooked or injudiciously dismissed, I 

’ As a general rule, all Army actions that h 

I 

impact the human environment are subject to NEPA. Decisions 
involving routine actions often require +e or! no formal review, 
while decisions on new actions can trigger substantial review pro- 
cedures. In rare cases, the Army’s involvement in an action is sb 
minor that it does not constitute a “federal action” and th 
should not apply.I5 1. 1 1 1  

n 

1 I S  

I Army regulations provide a good framew 
ing the NEPA’s requirements in Army decision making, such Bs 
Anny Regulation 200-2, Environmental Effects of A m y  Actions 
(AR 200-2).16 Environmental‘offices should follow AR 200-2’s 
figure 2-1 NEPA flow chart. This chart does not contain a 
“NO-RE-VIEW’ option and should ehcourage environmental of- 
fices to engage ia a meaningful NEPA revie 
actions. I 

I 1 ’ il 

PA revieGfor Army decisions frequlnh 
rical Exclusion (a). 

twenty-ninel cxs &t covei rouiin 
The Army contends that no NEPA analysis is necessary where 

the Army lacks discretion to act, This is true particularly where a 
has determined do not create significant environmental impacts. 
If a proposed action is encompassed by an existing CX, and no 

I ’ ’ I 1  ‘ 1  

I‘ The NEPA requires an evaluation of the environmental impacts of “major federal actions.” The first step in deciding whether to perform such an analysis requires 
determining whether the proposed action is “federal.” Mere federal involvement i s  not enough. This determination hinges on the amount of control and responsibility the 
federal government has over the action itself. An often-quoted passage from William Rodgers’s treatise on environmental law articulates the nature of the “action” 
necessary to trigger NEPA analysis: m h e  distinguishing feature of “federal” involvement is the ability to influence or control the outcome in material respects. The EIS 
process is supposed to inform the decisionmaker [sic]. This presupposes he had judgment to exercise. Cases finding “federal“ action emphasize authority to exercike 
discretion over the outcome. Id. 

- 
I 

ra note 12 and accompanying text. 
( I  2 ’  . < r- I , 

, REG. 200-2, ENVIRONMENTAL Emns OF AR ,I 
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extraordinary circumstances exist to indicate that the proposed 
action may have significant environmental impacts, then no fur- 
ther NEPA analysis is required. To determine if extraordinary 
circumstances exist, environmental offices must review the pro- 
posed action in light of the screening criteria listed at Appendix 
A. Unfortunately, environmental offices often view a proposed 
action covered by a CX as an action that requires no NEPA analy- 
sis or they fail to properly document, when required, the rationale 
for the application of the CX. 

Many CXs require production of a record of environmental 
consideration (REC) to explain the reason that no further NEPA 
analysis and documentation are required. The RECs must thor- 
oughly address each element of the screening criteria to confirm 
that no extraordinary circumstances exist. This is especially true 
with proposed actions that are likely to cause public controversy. 
If the Army’s decision is later judicially reviewed, then the REC 
will be the administrative record that must justify the application 
of the CX.” 

Environmental law specialists must be actively involved in 
the planning process for Army actions to ensure that the NEPA 
review is conducted and that the necessary documentation is pre- 
pared before a decision is made, A determination that the NEPA 
does not apply to a proposed action should be coordinated with 
the major Army command environmental law specialist, as should 
use of CXs relating to controversial projects. Major ?via ield. F 

Asbestos Management Program 

Unions are aggressively seeking environmental differential 
pay (EDP) because of worker exposure to asbestos. In recent 
years, the Army has paid several multimillion dollar EDP awards 
to employees for asbestos exposure. Army failure to comply with 
the requirements of the asbestos management program, as speci- 
fied in A m y  Regulation 200-1, Environmental Protection and 
Enhancement, paragraphs 10-1 to 10-5 (23 Apr. lWO), can be a 
major factor in arbitrator decisions to award EDP, even when as- 
bestos exposure is undocumented or below OSHA standards. 

Environmental assessments of Army installations during the 
last several years indicate that some installations did not com- 
plete asbestos surveys. or did not have complete asbestos man- 
agement programs in place to deal with asbestos problems 
revealed by asbestos surveys. 

. Where asbestos surveys were not done, unions have some- 
times been successful in convincing labor arbitrators that instal- 
lations have the burden of proof to show that employees were not 
exposed. Because surveys were not done, the government has 
been unable to meet its burden of proof. In other instances, unions 
have been able to show that the government did not take steps to 
correct problems uncovered by the surveys. 

Installation environmental law specialists should take an ac- 
tive role to ensure that their installation has an effective asbestos 
management program. Asbestos exposure is an excellent example 
of an environmental problem that has a direct labor consequence. 
The A r m y  intends to publish, in the near future, an installation 
manual that gives technical guidance regarding the management 
of asbestos on Army installations. Environmental law specialists 
should become familiar with this document once it becomes avail- 
able. Lieutenant Colonel Olmscheid. 

National Defense Authorization Act of 1996 Passed 

The President signed into law the 1996 National Defense Au- 
thorization Act on 10 February 1996.’8 The Act contains several 
amendments that affect the Installation Restoration Program. 
Among the new provisions, CERCLA section 12O(h)(3) [42 U.S.C. 
5 9620(h)(3)] has been amended to allow the United States to 
lease BRAC property without requiring that all remedial action 
necessary has been taken before the date of transfer. The amend- 
ment allows the United States to lease the property even when the 
lessee has agreed to purchase the property or when the lease is in 
excess of fifty-five years. The United States is required to “deter- 
mine,” in consultation with the USEPA, that there are “adequate 
assurances” that the United States will take all remedial action 
necessary that has not been taken on the date of the lease. 

The Act also amends several provisions relating to the De- 
fense Environmental Restoration Account @ERA). Section 323 
of the DERA instructs the Secretary of Defense to set a goal in 
place by Fiscal Year 1997 to limit spending for administration, 
support, studies, and investigations associated wip  DERA to 
twenty percent of the total funding for the account. Additionally, 
this section provides that the Secretary of Defense shall prescribe 
regulations regarding the establishment, characteristics, compo- 
sition, and funding of Restoration Advisory Boards.’ Ms. Fedel. 

” See Jones v. Gordon, 792 F.2d 821 (9th Cir. 1986); Greenpeace U.S.A. v. Evans, 688 E Supp. 579 (W.D. Wash. 1987). All records of environmental considerations must 
be completed prior to a making a decision. 

I’ NationalDefenseAuthorizationActof 1996. Pub.L.No. 104-106,110Stat. 186(1996). 
P 
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ired States Claims Se n. 1 > 

1 -  

Tort Claims Note 
I 

Claims Investi and Processing Responsibility 
8 , r  

responsibility of the United States 
Army Claims Service and field offices for the investigation and 
processing of tort claims arising from activities of the Depart- 
ment of Defense @OD). In particular, claims associated with the 
DOD Domestic Dependent Elementary and Secondary Schools 
(DDESS), Defense Reutilization and Marketing Ofice (DRMO), 
and the Defense Commissary Agency ( 

The Army is generally responsible 
processing of claims qgainst nonaffiliated DOD agencies, such as 
those of DOD employees acting within the scope of employment- 
for example, DRMO employees orArmy & Air Forces Exchange 
Service (AAFES) activities (nonapappropriated fund activities). 
Claims arising vholly from actions arising from Navy and Air 
Force service personnel assigned to the DOD are investigated and 
processed by their respective services. The DOD Directive 5515.9, 
dated 12 September 1990, provides that claims arising from the 
acts or omissions of civilian personnel of DOD military depart- 
ments shall be investigated and processed by the Army claims 
system. L I  I 

DRMO Claim. The DRMOs are located on installations of 
all three services, Pegardless of the locationof a DRMO site, the 
Army will retain claims inyestigation and processing responsibil- 
ity under DOD Directive 5515.9. 

DDESS Claims. A Memora m of Understanding (MOU), 
dated November 1994, bktween +e General Counsels of the DOD 
and the Navy, the Chief of Naval Fucation $d Training, and the 
birector of DOD, DDESS, provides that the,General Counsel of 
the Navy will piovide legal services in support of DOD DDESS 
within CONUS. Coordination with the office 
Advocate General determined that this MOU does not inClude 
the investigation and processing of to? and personnel claims. Such 
claims are the responsibility of each area claims office or claims 
processing center, regardless of whether the claim arose on an 
Army, Navy, or Air Force installation. 

IDeCA Claims. Under a 1 June 1992 UOU between the DeCA, 
the Army, the Air Force, the Navy, and the Secredry of Defense 
Office of General Counsel, each military service agreed to inves- 
tigate and process tort claims arising from the operation of DeCA 
commissaries under claims processing policies established by the 
Service controlling the location of the site where the commissary 
is located. This includes litigation support for claims involving 
commissary personnel assigned to the ihstallation.' This method 
is  similar to procedures under which the services investigate and 
process AAFES claims arising gn their installations. Mr. Rouse, 

, , I ,  1 ' O I  4 1 , '  

, I (  

I 

Discharging Article 139 Awards 
in Bankruptcy Proceedings 

b # I /  

At the hnual claims course in'November 1995, an attendee 
asked a question about'discharging awards made under Article 
139 of the Uniform Code of Military Justice2 in bankruptcy pro- 
ceedings. This note answers that question. 
1 

' ,  
Although no cases directl is issue, these debts may 

be presumptively nondischargeable by the bankruptcy court. 

are nondischargeablethe court does not have the authority to 
relieve the debtor of the obligation to pay the debt. Under a spe- 
cific provision of the Bankruptcy Act? the liability of a person 
seeking bankniptcy protection is nondischargeable if such liabil- 
ity is based on the willful and malicious injury by the debtor to 
?e person or property of another. This provision of the Bank- 
ruptcy Act only applies to acts that may be characterized as inten- 
tional torts. The congressional history clearly indicates that awards 
for the "reckless disregatd" of the safety or property rights of 
another are not covered and remain dischargeable under the Bank- 

Under the provisions of the Bankruptcy Act, certain kinds of debts r 

I 1  

Federal courts have detemined that an act is willful if the 
debtor intentionally performed the act, regardless of  whether or 
not the debtor intended to harm the ~reditor.~ Numerous federal 
cases give slightly varying descriptions of malice, but there is 

I See Claims Report, Torr Claim Notes, Defense Commissary Agency Claim, A M Y  LAW.. Jan. 1993, at 52, for a more detailed explanation 

10 U.S.C.A. 5 939 (1995). i 

. I  ' 11 U.S.C.A. 523(a)(6) (1995). 7 

1 '  I 

' See H.R. Rep. No. 595,95thCong., 1st Sess. 363 (1977). Accord S. Rep. No. 989,95thCong., 2d Sess. 77-79 (1978); 124Co~o.  REC. 11,095-96(Sept. 28,1978); S. Doc. 
No. 17.412-13 (Oct. 6, 1978). See also In re h e r .  883 E2d 986,990 (11th Cir. 1989). 

' In re Britton. 950E2d 602,605 (9th Cir. 1991). 
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apparently no requirement that the debtor intend to injure the credi- 
tor: Leading cases indicate that malice exists where the debtor 
either knew or could reasonably foresee that the debtor’s conduct 
would injure the creditoq? Article 139 awards are based on either 
a wrongful taking of property or willful damage to property, and 
awards founded on a soldier’s willful damage to property may be 

soldier’s recklessness. Based on the intent derived 
sional history, Article 139 awards arising out ofreck- 

lessness are dischargeable in bankruptcy. However, in all other 
cases, the underlying action for an Article 139 award is properly 
viewed as an intentional tort, which will almost always meet the 
requirements of being both Willful and malicious and 
nondischargeable. 

Theft of Property Attached to a Vehicle 

Department of A m y  Pamphlet 27-162, paragraph 2-24d(9), 
tates that “[a] claimant is expected to bolt to the vehicle items 

ba t  are not factory installed, such as tape decks, radios, speakers, 
CB radios, and similar accessories. Such items are not secured 
merely by mounting them on a slide.” If th is  guidance is not met 
then the claim is usually denied for these items. , 

Manufacturers continue to develop privately owned vehicle 
audio one of these products is a 
radio, either permmenfly installed or mounted on a slide, thatcan 
be disabled, and thus not attractive to thieves, by removing the 
faceplate of the radio. Without the faceplate the radio is inoper- 

that Ne ‘weft 

Should the issue arise, the approval authority’s determination able. I 
of a soldier’s liability under h i c l e  139 should be’treated as a 
similar finding in a state court. A successful Article’l39 claimant 
could Petition the bankruptcy court as an interested Party, seeking 
the nondischargeability of the award- The bproval authority’s 
finding should establish a prima facie determination that the debt 
is nondischWFabIe in bankruptcy. Provided pe final action w s  
not based on a finding of recklessness and the investigating 
officer’s report clearly sets forth the basis of the approval 
authority’s decision. The debtor would then have the burden to 
rebut that presumption.’ Captain Koonin. 

This feature should deter radio theft. Removing the faceplate 
is extremely euy and the owner of the c u  should remove the’ 
faceplate when exiting the vehicle. Failure to do so, barring un- 
usual circumstances, would prohibit payment if the radio is sto- 
len, even if the radio is bolted to the vehicle at the factory or by 
the vehicle owner. Major Polk. 

_-  - -  

. -  “ -  - ”  

.. 1 

See. e.g, In re Littleton. 942F.Zd. 551, S55 (9thCif 1991): In re Iher. 883 E2d at 991. 

’ See In re Brifron, 950 E2d at 605 (quoting In re Posta, 866 F.2d 364.367 (10th Cir. 1989)). 
* -. - 

Grogan v. Gamer, 498 U.S. 279 (1991). I n  this case, the United States Supreme Court held that a preponderance of the evidence standard. like that used in Article 139 
prdings,’applies to actions concerning the dischargeability of debts under I 1  U.S.C.A. Q 523(a). In footnote 9 of the Gumer decision. the Court also held that the 
underlying basis of nondischargeability flows from nonbankruptcy law. to include substantive federal kw. - -  ’- 

. -I . . ” .  
I _ -  _- 

- _  .- . I ,  

. .  “ _  _ I  

I 

- . - _ .  

i 
._ 

.. 
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1972 
1971 
1970 
1969 
1968 
1967 
1966 

I 1974 I 2.09 I 3.01 I 2.93 I 2.85 I 2.76 I 
~ ~ 

3.65 3.55 3.46 3.36 3.26 
3.76 3.66 3.57 3.46 3.36 
3.93 3.82 3.72 3.62 3.51 
4.15 4.04 3.94 3.82 3.71 
4.38 4.26 4.15 4.03 3.91 
4.56 4.44 4.33 4.20 4.08 
4.70 4.57 4.46 4.33 4.2 

1 -  1973 I 2.43 I 3.34 I 3.26 I 3.16 1 3.07 I 

NOTES: 
1 .  Do not use this table when a claimant cannot substantiate a purchase price. Additionally, do not use it to value ordinary household items when the value can be 
determined by using average catalog prices. 

2. To determine an item’s value using the ADV table, find the column for the calendar year the loss occurred. Then multiply the purchase price of the item by the 
“multiplier” in that column for the year the item was purchased. Depreciate the resulting “adjusted cost” using the Allowance List-Depreciation Guide (ALDG). 
For example, the adjudicated value for a comforter purchased in 1986 for $250. and destroyed in 1992, is $224. To determine this figure, multiply $250 times the 
1986 “year purchased” multiplier of 1.28 in the “1992 losses” column for an “adjusted cost” of $320. Then depreciate the comforter as expensive linen (Item No. 
88. ALDG) for six years at a five-percent (5%) yearly rate to arrive at the item’s value of $224. (Le.. $250 x 1.28 ADV = $320 @ 30% dep = $224). 

3. The Labor Department calculates cost of living at the end of a year. For losses occumng in 1996. make no adjustment. Mr. Lickliter. 
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Guard and Reserve Affairs Items 
f 

Guard and Reserve Affairs Division, OTJAG r" 
The Judge Advocate General's Reserve I 

Component (on-site) Continuing Legal 
, Education Schedule 

is a current 

year. All other USAR and Army National Guard judge advocates 
are encouraged to attend the On-Site training. Additionally, ac- 
tive duty judge advocates, judge advocates of other services, re- 
tired judge advocates, and federal civilian attorneys are cordially 
invited to attend any On-Site training session. rfyou have any 
questions about this year's continuing legal education program, The Of The Judge Advocate 

Component (on-Site) 'Ontinukg Legd please contact the local action qfficerjisted below or call Major 
Eric storey, chiej unit Liaison a& Training Oficel; Guard a& 
Reserve Afajrs Division, Ofice o f &  Judge Advocate General, 

Regulatiofl 27-11 

paragraph 10-lOa* requires that 
Advocate Lega1 

United States 
Reserve (usAR) judge advocates to Judge Advocate (804) 972-6380, (800) 552-3978 ext* 380. Major Storey. 
General Service Organization units or other troop program units 
must attend the On-Site training within their geographic areaeach 

THE JUDGE ADVOCATE GENERAL'S RESERVE COMPONENT 

ACADEMIC YEAR 19959'1996 
' (ON-SITE) CON NG LEGAL EDUCATION TRAINING, 

CITY, HOST UNIT 
DATE AND TR AINING SIT E ACTION OFFICER 

Columbus, OH :. CPTMarkOtto 
9th LSO 
765 Taylor Station Rd. 

1 
:' 9th LSO 

27-28Apr 

Clarion Hotel 
7007 N. High St. Blacklick,OH 43004 , 

(614) 436-0700' DSN: 850-5434 
' Columbus, OH 43085 (614) 692-5434 

4-5 May a Gulf Shores, AL 
8 1 st RSUAL ARNG 
Gulf State Park Resort Hotel 
21250 East Beach Blvd. 
Gulf Shores, AL 36542 ' (334) 948-4853 

1 

18-19 May Tampa, FL 
174th LSOI65th ARCOM 
Sheraton Grand Hotel 
4860 W. Kennedy Blvd. 
Tampa, FL 33609 
(81 3)286-4400 

LTC Eugene E. Stoker 
Counsel, MS W-10 
Boeing Defense Space Group 
Missiles Space Division 
P.O. Box 240002 
Huntsville, AL 35806 
(205) 46 1-3629 
FAX: 3209 1 . ,  

LTC John J. Copelan. Jr. 
Broward County Attorney 
11  5 S Andrews Ave, Ste 423 
Fort Lauderdale, FL 33301 
(305) 357-7600 
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' I , I . ' i , a  " > ?  , : I ;  
1. Resident Course Quotas , 10-14June: 26th Staff Judge Advocate Course 

(5F-F52). r- I !L ,. 
Attendance at resident continuing legal education (CLE) 

courses at The Judge Advodate General's School, Uhidd States 
Army (TJAGSA), is=strictedFto Students who have a confirmed 
reservation. ReseAations for TJAGSA CLE courses are man- 
aged by the Army Training Requirements and Resources System 
(ATRRS), the Army-wide automated training system. If you do 
not have a cbnfirrned reservation in ATRRS, you do not have 
8 reservatioh for a T JAGSA CLE course. 

. Active duty service members and civilim'bmployees must 
obtain reservations through their directorates of training or thrdugh' 
equivalent agencies. Reservists must obtain reservations through 
their unit training ofices or, if they are non-unit reservists, through 
United States Army Personnel Center (ARPERCEN), ATTN: 
ARPC-ZJA-P, 9700 Page Avenue, St. Louis, MO 63132-5200. 
A m y  National Guard personnel must request reservations through 
their unit training offices. 1 

I 
. L  , , 

When requestid 
ing: 

TJAGSA School Code-181 

Course Name-133d Contract Attorneys 5F-Fl0 

Class Number-133d Contract Attorneys' Course 5F-F10 

To verify a confirmed reservat 
provide a screen print of 
reservations. 

2. TJAGSA CLE Course Schedul 

en showing by-name 

( A  

May 1996 

13-17 May: 

13-31 May: e Course (5F-F33). 

20-24 May: ral Labor Relations Course 

June 1996 

3-7 June: 2d Intelligence Law Workshop 
(5F-F4 1). 

3-7 June: 136th Senior Officers' Legal Orientation 
Course (5F-Fl). 

3 June - 12 July: 3d JA Warrant Officer Basic Course 
(7A-550AO). 

17-28 June: JAOAC (Phase 11) (5F-FS5). 

1-3 July: Professional Recr 
Seminar 

27th Methods of Instruction Course 
1 

(5F-F76). 

8- 12 July: 7th Legal Administrators' Course 
(7A-550Al). 

140th Basic 'Course (5-27-C20). 
d 1 ,  

8 July - , 
' 13 September: 

Fiscal Law Off-Site (Maxwell AFB) 

Career Services Directors Confer 

137th Contract Attorneys' Course 
' f  P 

duate Course (5-27-C22) 

30 July - 1 2d Military Justice Managers' Course 

August 1996 f 

12-16August: ,.14th Federal Litigation Course 
(SF-F29). 

12-16 August: 7th Senior Legal NCO Management 
. Course(512-71D/40/50), . : . 

137th Senior Officers' Legal Orientation 
Course (5F-Fl). 

63d Law of War Workshop (5EF42). 

1 

19-23 Audst :  
. r  

! 

t:--' 

26-30 August: 25th Operational Law Seminar 
(5F-F47). - 

September 1996 

4-6 September: USAREUR Legal 
Assistance CLE(5F-F23E). 
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9-11 September: 2d Procurement Fraud Course 
3 '  (5F-F101). 

9-13 September: U S W U R  Administrative Law CLE 
(5F-F24E). 

16-27 September: 6th Criminal Law Advocacy Course 
(5F-F34). 

3. Civilian Sponsored CLE Courses 

1996 

May 1996 

2Br3,UT: Evidence and Discovery Symposium 
1 Austin, TX 

. I  

9 & 10, UT: 3d Annual Conference 
Employment Law, Dallas, TX 

2d Annual Computer La 
Communicating and Conducting 
Business On-Line Austin, TX 

16 & 17, UT: 

June 1996 

6&7 ,UT:  6th Annual Conference on State and 
Federal Appeals, Austin, TX 

July 1996 

21-26, A 3 1st Annual Seminar/Workshop 
New Orleans, LA 

For further information on civilian courses, please con- 
tact the institution offering the course. Addresses of sources 
of CLE courses are as follows: 

AAJE: 

ABA: 

ALIABA: 

American Academy of Judicial 

1613 15th Street, Suite C 
Tuscaloosa, AL 35404 

Education 

(205) 39 1-9055 

American Bar Association P 

750 North Lake Shore Drive 
Chicago, IL 60611 
(312) 988-6200 

American Law Institute- 

Committee on Continuing 
Professional Education 
4025 Chestnut Street 
Philadelphia, PA 19104-3099 

American Bar Association 

(800) CLE-NEWS (215) 243-1600 

ASLM: American Society of Law and 

Boston University School of Law 
765 Commonwealth Avenue 
Boston, MA 02215 
(617) 2624990 

I Continuing Education of the Bar 

2300 Shattuck Avenue 
Berkeley, CA 94704 

Medicine 
I 

CCEB : 
University of California Extension 

(510) 642-3973 

CLA Computer Law Association, Inc. 

I I  Fairfax, VA 2203 1 

a 3028 Javier Road, Suite 500E 

(703) 560-7747 

CLESN: CLE Satellite Network 
920 Spring Street 
Springfield, IL 62704 
(217) 525-0744 (800) 521-8662. 

ESI: Educational Services Institute 
5201 Leesburg Pike, Suite 600 
Falls Church, VA 22041-3203 
(703) 379-2900 

FBA: Federal Bar Association 
1815 H Street, NW., Suite 408 
Washington, D.C. 20006-3697 
(202) 638-0252 

FB: Florida Bar 
650 Apalachee Parkway 

. a Tallahassee, FL 32399-2300 
(904) 222-5286 

GICLE: The Institute of Continuing Legal 
Education 

P.O. Box 1885 
Athens, GA 30603 
(706) 369-5664 

GII: Government Institutes. Inc. 
966 Hungerford Drive, Suite 24 
Rockville, MD 20850 
(301) 251-9250 

GWU: Government Contracts Program 
The George Washington University 

National Law Center 
2020 K Street, N.W., Room 2107 
Washington, D.C. 20052 
(202) 994-5272 

IICLE: Illinois Institute for CLE 
2395 W. Jefferson Street 
Springfield, IL 62702 
#(217) 787-2080 

APRIL 1996 THE ARMY LAWYER DA PAM 27-50-281 "57 



LRP: . 1 LRP Publications 
1555 King Street, Suite 200 

I n ,  1 Alexahdria, VA 223 14 
' (703) 684-0310 (800) 727-1227. 

7 sbr r 

LSU: Louisiana State University 
Center of Continuing Professional 

. *, Baton Rouge, LA 70803-1000 
; (504) 388-5837 

MICLE: 
I ; '  

nn Arbor, V I  48 109- 1444 
1 (313) 764-0513 (800) 922-6516. 

MLI: Medi-Legal Institute 
' ' 15301 Ventura Boulevard, Suite 3oa' ; 

1 Sherman Oak;. CA 91403 

NCDA: National College of District Attorneys 
' University of Houston Law Center I 

I , , I /  4800 Calhoun Street 
/ I  ' Houston, TX 77204-6380 

(7 13) 747-NCDA 

NITA: I '  National Institute for Trial Advocacy 

1 St. Paul, MN 55108 
1'507 Energy Park Drive 

(800) 225-6482 
(612) 644-0323 in (MN and AK). 

1 

NJC: National Judicial College 
Judicial College Building 
University of Nevada 
Reno, NV 89557 
(702) 784-6747 . # I  

. 1 .  , 

NMTLA: Wew Mexico Trial Lawyers' 
Association 

:EO. BOX 301 
Albuquerque, NM 87103 

1 .  (505) 243-6003 

PBI: ' 'Pennsylvania ~ a r  Institute 
104 South Street 

'P.O. Box 1027 
Ijarrisburg, PA 17108-1027 

I , (800) 932-4637 (717) 233-577 

Practising Law Institute 
8 10 Seventh Avenue 

rNew York, NY 10019 

I < ,  
PLI: 

I 

(212) 765-5700 

TB A: ' ' Tennessee Bar Association ' , ' *  
i i .  3622 West End Avenue 

( Nashville, l" 37205 
(615) 383-7421 

L a  TLS: TulFe LadSchool 
n l a n e  university CLE 
8200 Hampson Avenue, Suite 300 

I ,  New Orleans, LA 70118 ' ' 
(504) 865-5900 

,uMLc: , . Uniyersity of Miami caw Center 
I .  . ~ 

P.O. Box 248087 
Coral Gables, FL 33124 

UT: 
1 ' I  

(305) 284-4762 

The University of Texas 

Office of Continuing Legal Education 
727 East 26th Street , ': 

Austin, TX 78705-9968 

School of Law 

I *  

! '  J ' i  , I i .  

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

Alabama* * 3 1 December annually 
, I I  1 

Arkansas 30 June annually 

California* 1 February annually -. 

Coloraio' itiin three-year period 

Delaware 3 1 July biennially 

Florida** Assigned month triennially 

1 0  I L I  1 ,  I '  u I 

1 

I t !  . : .  

Georgia 3 1 January annually 
; 5 ,  

~ Idaho. Admission date triennially 

Indiana 3 1 December annually 
e ' I  

Iowa 1 March annually ' _ I  y,. 

Kansas 30 days after program 

Kentucky 30 June annually 

Louisiana** ' ' 3 1 January annually 

' 1 ,  : 

,. 31 March annually 

Missouri ' 31 July annually 
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Jurisdictioq Reuort inP Mont h 
Montana 1 March annually 

p Nevada 1 March annually 

New Hampshire** 1 August annually 

New Mexico prior to 1 April annually 

North Carolina** 28 February annually 

North Dakota 31 July annually 

Ohio* 31 January biennially 

Oklahoma** 15 February annually 

Oregon Anniversary of date of birtli-new 
admittees and reinstated members report 
after an initial one-year period; there- 
after triennially 

Pennsylvania** 30 days after program 

Mode Island 30 June annually 
I 

P 

Jbrisdictioe Reporh 'ne Mon th 
South Carolina** 15 January annually 

Tennessee* 1 March annually 

Texas 31 December annually 

Utah , End of two year compliance period 

Vermont 15 July biennially 

Viginia 30 June annually 

Washington 31 January triennially 

West Virginia 

Wisconsin* 1 February annually 

Wyoming 30 January annually 

3 1 July annually 

* Military Exempt 
** Military Must Declare Exemption 

issue of The Army Lawyer. 
For addresses and detailed infomation, see the February 1996 
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> ’ *  8 ’  I * I  

_I Current Material of Interest 

1. TJAGSA Materihs 
Technical Infomation Center 

ailable Through De 

Each year, TJAGSA publishes deskbooks and materials to 
support resident ihhc t ion .  Much of this material is useful to 
judge advocates and government civilian attorneys who are un- 
able to attend couk& in their practice ardas. The School receives 
many requests each year for these materials. Because the distri- 
bution of these materials is not in the School’s mission,-TJAGSA 
does not have the resources to provide these publications. 

! Z  

To provide another e of availability, some of 
rial is available through the Defense, Technical Information Cen- 
ter (DTIC). An office may obtain this material in two ways. The 
first is through a user library on the installation. Most technical 
and school libraries are DTIC “users.” If they are “school” li- 

users. The second way is for the office 
a government user. Government agency 

users pay five dollars per hard copy for reports of 1-100 pages 
and seven cents for each additional page over 100, or ninety-five 
cents per fiche copy. Overseas users may obtain one copy of a 
report at no charge. The necessary information and forms to be- 
come registered as a user may be requested from: DefenseTech- 
nical Information Center, 8725 John J. Kin 
Fort Belvoir, VA22060:6218, telephone: ~ 

9087. DSN 427-9087. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information Service 
to facilitate ordering materials. Information concerning this pro- 
cedure will be provided when a request for user status is submit- 
ted. 

Users are provided biweekly and cumulative indices. These 
indices are classified as a single confidential document and mailed 
only to those DTIC users whose organizations have a facility clear- 
ance. This will not affect the ability of organizations to become 
DTIC users, nor will it affect the ordering of TJAGSA publica- 
tions through DTIC. All TJAGSA publications are unclassified 
and the relevant ordering information, such as DTIC numbers and 
titles, will be published in The A m y  Lawyer. The following 
TJAGSA publications are available through DTIC. The nine- 
character identifier beginning with ihe letters AD are numbers 
assigned by DTIC and must be used when ordering publications. 
These publications are for government use only. 

Contract Law 

AD A301096 Government Contract Law Deskbook, vol. 1, 
JA-501-1-95 (631 pgs). 

AD A301095 Government Contract Law Deskbook, vol. 2, 
JA-501-2-95 (503 pgs). 

. I  ’ 

Legal Assistance 
i a ’  

/h 
AD BO92128 USAREUR “Legal kssistance Handboik, 

JAGS-ADA-85-5 (315 pgs). 

AD A263082 Real Property Guide-Legal Assistance, 
* JA-261(93) (293 pg~).  

AD A281240 UnifQrmed Services Worldwide Legal Assis- 
tance Directory, JA-267(94) (80 pgs). 

Notarial Guide, JA1268(92) (136 pgs). 

heventhe caw,’jA-276(94) (221 pgs). 

AD B164534 

AD A282033 

*AD A303938 Sbldiers’ ahd Sailors’ Civil Relief Act Ghide, 
JA-260(96) (172 pgs). 

; r  

AD A268007 Family Law Guide,‘JA 263(93) (589 pgs). 

AD A280725 Office Administration Guide, JA 271(94) 
(248 pgs). 

1 

AD A283734 

AD A289411 

Consumer Law Guide, JA 265(94) (613 pgs). 

Tax Information Series, JA269(95) (134 pgs). 
r‘. 

AD A276984 Deployment Guide, JA-272(94) (452 pgs). 

ADA275507 Air Force All States Income Tax Guide, 
April 1995. 

Administrative and Civil Law 

AD A285724 FederalTort Claims Act, JA241(94) (156pgs). 

AD A30106 1 Environmental Law Deskbook, JA-234(95) 
(268 pgs). 

AD A298443 Defensive Federal Litigation, JA-200(95) 
(846 pgs). 

AD A255346 Reports of Survey and Line of Duty Determi- 
nations. JA 231-92 (89 pgs). 

AD A298059 Government Information Practices 
JA-235(95) (326 pgs). 

AD A259047 AR 15-6 Investigations, JA-281(92) (45 pgs). - 
Labor Law 

AD A265777 Fiscal Law Course Deskbook, JA-506(93) *AD A303539 The Law of Federal Employment, JA-210(96) 
(471 pgs). (312 pgs). 
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*AD A291106 The Law of Federal Labor-Management 
Relations, JA-21 l(94) (430 pgs). 

Developments, Doctrine, and Literature 

AD A254610 , Military Citation, Fifth Edition, JAGS-DD-92 
(18 pgs). 

Criminal Law 

*AD A302674 Crimes and Defenses Deskbook, JA337(94) 
(297 pgs). 

*AD A302672 

*AD A302445 

*AD 30231 2 

AD A274407 

Unauthorized Absences Programmed Text, 
JA 301(95) (80 pgs). 

Nonjudicial Punishment, JA-330(93) (40 pgs). 

Senior Officers Legal Orientation, JA 320(95) 

I 

(297 P P I .  

Trial Counsel and Defense Counsel Handbook, 
JA 3 lO(95) (390 pgs). 

ADA274413 United States Attorney Prosecutions, 
I '  JA-338(93) (194 pgs), 

Internatioiai and Operational ~ a w  

AD A284967 Operational Law Handbook, JA 422(95) 
458 pgs). ' 

Reserve Affairs 
< 

AD B136361 Reserve Component JAGC Personnel Policies 
Handbook, JAGS-GRA-89-1 (1 88 pgs). 

The following United States Army Criminal Investigation Di- 
vision Command publication also is available through DTIC: 

Commander 
U.S. Army Publications 
Distribution Center 
2800 Eastem Blvd. 
Baltimore, MD 21220-2896 

(2) Units must have publications accounts to use 
any part of the publications distribution sys- 
tem. The following extract from Department 
of the Army Regulation 25-30, The A m y  Inte- 
grated Publishing and Printing Program, 
paragraph 12-7c (28 February 1989), i s  pro- 
vided to assist Active, Reserve, and National 
Guard units. 

b. The units below are authorized publications accounts with 
the USAPDC. 

( 1 )  Active Army. 

(a) Units organized,u&ra PAC. APAC 
that supports battalion-size units will 
request a consolidated publications 
account for the entire battalion ex- 
cept when subordinate units in the 
battalion are geographically remote. I 

To establish an account, the PAC will 
forward a DA Form 12-R (Request 

.for Establishment of a Publications 
Account) and supporting DA 12-se- 
ries forms through their DCSIM or 
DOIM, as appropriate, to the Balti- 
more USAPDC, 2800 Eastern Bou- 
levard, Baltimore, MD 21220-2896. 
The PAC will manage all accounts 
established for the battalion it sup- 
ports. (Instructions for the use of DA 
12-series forms and a reproducible 
copy of the forms appear in DA Pam 

, 

25-33.) 

AD A145966 Criminal Investigations, Violation of the 
U.S.C. in Economic Crime Investigations, 
USACIDC Pam 195-8 (250 pgs). 

* 

*Indicates new publication or revised edition. 

2. Regulations and Pamphlets 

a. m e  following provides informution on how to obtain Manu- 
als for Courts-Martial, DA Pamphlets. A m y  Regulations, Field 
Manuals, and Training Circulars. 

(1) The United States Army Publications Distri- 
bution Center (USAPDC) at Baltimore, Mary- 
land, stocks and distributes Department of the 
Army publications and blank fonns that have 
Army-wide use. Contact the USAPDC at the 
following address: 

r' 

(b )  Units not organized under a PAC. 
Units that are detachment size and 
above may have a publications ac- 
count. To establish an account, these 
units will submit a DA Form 12-R 
and supporting DA 12-series forms 
through their DCSIM or DOIM, as 
appropriate, to the Baltimore 

' USAPDC, 2800 Eastern Boulevard, 
Baltimore, MD 21220-2896. 

(c) Staff sections of FOAs, MACOMs, 
installatiom, and combat divisions. 
These staff sections may establish a 
single account for each major staff 
element. To establish an account, 
these units will follow the procedure 
in (b)above. I 
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(2 )  ARNG units that are company sue to State ad- 
jutants general. To establish tin accounthhese 
units will submit a DA Form 12-R and sup- 
porting DA 12-series forms through their State 
adjutants general to the Baltimore USAF'DC, 
2800 Eastern Boulevard, Baltimore, MD 
2 1220-2896. r 

I ,  ; I '  

(3)  USAR units rhhr ah  company size and above 
and staff sections from division level and 
above. To establish an account, these units 
will subinit a DA Form 12-R and supporting 
DA 12-series forms through their supporting 
installation and CONUSA to the Baltimore 
USAPDC, 2800 Eastern Boulevard, 

c more, MD 21220-2896. / I  ' 

(4)  ROTC elements. To establish an account, 
ROTC regions will submit a DA Form 12-R 
and supporting DA 12-series forms through 
their supporting installation *and TRADOC 
DCSIM to the Baltimoie'USAPDC, 2800 
Eastern Boulevard, Baltimore, MD 21220- 
2896. Senior and junior ROTC units will 
submit a DA Form lZ!R and supporting DA 
12-series -forins through their supporting in- 
stallation, regional headquarters, and 
TRADOC DCSIM to the Baltimore USAF'DC, 
2800 Eastern Boulevard, Baltimore, MD 
21220-2896. 

' 

t , I  

I '  i J  

Units not described above also may be authorized accounts. To 
establish accounts, these units must send their requests through 
their DCSIM or DOIM, as appropriate, to Commander, USAPPC, 
Al": ASQZ-NV, Alexandria, VA 22331-0302. 

c. Specific instructions for establishing initial distribution 
requirements appear in DA Pam 25-33. 

If your unit does not have a copy of DA Pam 25-33, you 
may request one by calling the Baltimore USAPDC at (410) 
671-4335. 

(1) Units &at have established initial distribution 
requirements will receive copies of new, re- 
vised, and changed publications as soon as 
they are printed. 1 

(2) Units that require publications that are not on 
their initial distribution list can requisition 
publications using DA Form 4569. All DA 
Form 4569 requests will be sent to the Balti- 
more USAPDC, 28qO Eastern Boulevard, 
Baltimore, MD 21220-2896. You may reach 
this office at (410) 671-4335. 

I I 

(3) Civilians can obtain DA Pams through the Na- 
tional Technical Information Service ("IS), 

b 
1 5285PortRoyal Road, Springfield,VA 22161.' 

You may reach this ofick at (703) 487-4684. 

(4) Air Force; Navy, and Ma&e Corps judge ad- r' 
vocates can request up to ten copies of DA 
Pams by writing to USAF'DC, ATIN: DAJM- 
AF'C-BD, 2800 Eastern Boulevd, Baltimore, 
Maryland 21220-2896. You may reach this 
office by telephone at (410) 671-4335. 

I' 

3: T h e k g a l  Automation Army-Wide Systems Bhet in  
Board Service 

d. 'The Legal Automation Army-kde 'Systems (LAkWS) 
operates an electronic bulletin board service (BBS) primarily dedi- 
cated to serving the Army legal community by providing the Army 
and other Department of Defense '(DOD) agencies access to the 
LAAWS BBS. Whether you have Army access or DOD-wide 
access, all users may download The Judge Advocate General's 
School, United States Army (TJAGSA), publications that are avail- 
able on the LAAWS BBS. 

I ,  

b. Access to the LAAWS BBS: 

&e wws BBS i s  curred; 
restricted to the following individbals (who 
can sign on by dialing commercia 
5772, or DSN 656-5772): 

(a) Active duty Army judg 
P 

I >I I I  

(b) Civilian attorneys employed by the 
Department of the Army; 

(c) Army Reserve and Army National 
Guard (NG) judge advocates on ac- 
tive duty, or employed by the federal 
government; 

X I  L (d) Army Reserve and Army NG judge i 

I advocates nor on active duty (access 
to OPEN and RESERVE CONF 
only); 

I 1  

(e) Active, Reserve, or NG Army legal 
administrators; Aotive, Reserve, or 
NG enlisted personnel (MOS 71D); 

I ,  

by the Army Judge Advocate' ,\ 

General's Corps; 

(g) Attorneys (milit 
( 1  I ,  

employed by certain supported DOD 
.agencies (e.g. DLA, CHAMPUS, 
DISA, Headquarters Services Wash- 
ington); 

r- 
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r" 

r' 

f l  

(h) Individuals with approved, written _I 1 ,  

exceptions to the access policy. Re- 
f quest for exceptions to the access 

policy should be submitted to: 

' LAAWS Project Office 
MTN: LAAWS BBS SYSOPS 
9016 Black Rd.. Ste 102 
Fort Belvoir. VA 22060-6208' 

(2) DOD-wide access to the LAAWS BBS cur- 
' rently is restricted to all DOD personnel deal: 

ing with military legal issued (who can sign 
on by dialing commercial (703) 806-579 1,  or 

* I  

DSN 656-579 1. 

c. The telecommunications configuration is 9600/24OO/12OO 
baud; parity-none; 8 bits; 1 stop bit; full duplex; Xon/Xoff sup- 
ported; VT 1001102 or ANSI terminal emulation. 

d. After signing on, the system greets the user with an open- 
ing menu. Members need only answer the prompts to call up and 
download desired publications. 'The system will ask new users to 
answer several questions and tell them they can use the LAAWS 
BBS after they receive membership c o d i t i o n ,  which takes 
approximately twenty-four to forty-eight hours. 

e. The A r h y  Luwyer will publish information on new publi- 
cations and materials available through the LAAWS BBS. 

4. Instructions for Downloading Files from the LAAWS 
BBS 

Instructions for downloading files from the LAAWS BBS are 
currently being revised. If you have a question or a problem with 
the LAAWS BBS, leave a message on the BBS. Personnel need- 
ing uploading assistance may contact SSG Aaron P. Rasmussen 
at (703) 806-5764. 

5. TJAGSA hblications Available Through the LAAWS I 

BBS 

The following is a current list of TJAGSA publications avail- 
able for downloading from the LAAWS BBS (Note that the date 
UPLOADED is the month and year the file was made available 
on the BBS; publicati6n date is available within each publica- 
tion): 

FILE NAME UPLOADED DEscRmTIm 

RESOURCE.WP 'June 1994 ' A Listing of Legal Assis- 
tance Resources, June 1994. 

ALLSTATE.WP April 1995 1995 AF All States Income 
Tax Guide for use with 1994 
state income tax returns, 
January 1995. 

I 

I3ImWuE UPLOADED PESCRIpnO N 

A m y  Lcrwyerluil 
Review Database ENABLE 
2.15. Updated through the 
1989 Army lawyer Index. It 
includes a menu system and 
an explanatory memoran- 
dum, AFUAWMEM.WF. 

1. 1 

BULLETD4.ZIP April 1995 List of educational televi- 
sion programs maintained in 
the video information li- 
brary at TJAGSA of actual 

1 1  i classroom instructions pre- 
sented at the school and 
video productions, Novem- 
ber 1993. 

A Guide to Child Support 
Enforcement Against Mili- 
tary Personnel, October 
1995. 

I 

CHILDSPT.A$C February 1996 
, I  

CHILDSPT.WP5 February 1996 A Guide to Child Support 
' I  L Enforcement Against Mili- 

tary Personnel, October 
1995. 

CLG.EXE December 1992 Co r Law Guide Ex! 
cerpts. Documents were 

I created in WordPerfect 5.0 
or Harvard Graphics 3.0 and 
zipped into executable file. 

DEPLOY.EXE March 1995 Deployment Guide E x -  
cerpts. Documents were 
created in Word Perfect 5.0 

'-and zipped into executable 
file. 

i 

FTCA.ZIP December 1995 Federal Tort Claims Act, 
August 1994. 

FOIAPT1.ZIP November 1995 Freedom of InfonnationAct 
. .  Guide and Privacy Act 

Overview, September 1993. 

FOIAPT.2.ZIP Freedom of Information Act 
Guide and Privacy Act 

* Overview, September 1993, 

FSO 201.ZIP October 1992 Update of FSO Automation 
Program. Download to hard 
only source disk, unzip to 
floppy, then A:INSTALLA 
or B:INSTALLB. 

JA200.aP November 1995 Defensive Federal Litiga- 
tion, August 1995. 
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, ,November 1994 Law pf Federal Employ- 
ment, September 1994. 

95 Law of Federal Labor-Man- 
agement Relations, Decem- 
ber 1994. 

Reports of Survey and Line 
, of Duty Determinations 

Programmed Instruction, 
September 1992 in ASCII 
text. 

1996 

h 

iA234.'& - November 1995 Environmental Law Desk- 
book, Volumes I and II, Sep- 
tember 1995. 

I . I  , 

! I .  

rnment Informafion 
ices FedeFal Tort 

Claims Act, August 1995. 
' *  i I 

JA24 1 .ZIP September 1994 Federal Tort Claims Act, 
August 1994. , 

I I , '  I I ~ I ) /  ' $ I : ,  i 

Makh 1994 Soldiers' & Sailors' Civil 
Relief Act, April 1994. " C  

JA260!ZIP ' 
t : .  

- / /  1 
I .  

JA261 .ZIP October 1993 Legal Assistance Real Prop- 
erty Guide, June 1993. ' 

Legal Assistance Wills 
Guide, June 1995. 

Legal Assistance Consumer 
Law Guide-Part I, ;June 
1994. 

Legal Assistance Consumer 
IT Law Guide-Part 11, June 

1994. 
' l a  r 1  (;I , I 1 ' 1  

+ I December 1994 Legal Assistance Office Di- 
I ,  

JA267.m 
rectory, July 1994. 

> 
994 1 Assistance Not 

Guide, March 1994. 

JA269.ZIP 1 Tax Inforpation Se- 

1 1  ' 3 1  

JA2711 .ZIP May 1994 Legal Assistance Office Ad- 

7 , ' ' , a  ecembei 1993. 

M?Y ministration 
' 1994. I 

- February 1994 Legal Assistance Deploy- 
ment Guide, February 1994. 

arch 1992 Uniformed Services Former 
t , Spouses Protection Act Out- 

line and References. 

FILE NAME , UPLOADED PESCRIPT ION 

JA275.ZIP 93 Model Tax Assistance 
1 I P r O g r r n .  P 

JA276.m Preventive Caw Series, July 
994. f ' 

I 

JA28 1 .ZIP January 1996 ,% 15-6 Investigations, August 
1992 in ASCII text. 

Senidr Officers Legal Orien- 
tation Deskbook, January 
1994. 

, , I [ '  
January ,199941 

I /  

' I  

JA301 .ZIP December 1995 Unauthorized Absences Pro- 
grammed Text, August 

I 

' , I  1993: 1 1  . 

JA310.ZIP 1995 'Trial Counsel and Defense 
Counsel Handbook, May 

I , I I I  1995. / '  

1 1 : '  I I 

JA320.ZIP I December 1995 Senior officer's Legal Ori- 
4 

J ,  

JA33O.ZIP December 1995 Nonjudicial Punishment 
1 . Programmed Text, August - 

! I  
1995. 

J A 3 3 7 . F  December 1995 Crimes and Defenses Desk- 
' book, July 1994. ' -1 . 1 

JA422.ZIP 1 May 1995 OpLaw Handbook, June 
* : (  I 1995. I 

~. _ _  . 1 ; .  I ' I  
I 

JA5OlLl.ZIP Augud995 TJAGSA Contract Law 
' Deskbook Volume 1, May I I I 1  

1993. 

JA501-2.ZIP ! 1 August 1995 TJAGSA Contract Law 
Deskbook, Volume 2, May 
1993. 

' .  I ,  

JA501*3.ZIP , Au 1995 TJAGSA Contract Law 
Deskbook, Volume 3, May 

! 1993. . r  

JA501-4.ZIP August 1995 TJAGSA Contract Law 
Deskbook, Volume 4, May 

, 1993. ' 
. "  

JAsOl-5.ZIP I August 1995 t TJAGSA Contract Law 
I ,  ! '  , . J : ;  Deskbook, Volume 5, May 

1993. 
q I .  

-6. 
. I  1 %  I Deskbook, Volume 6, May 

1993. 
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JA501-7.ZIP . August 1995 TJAGSA Contract Law 
Deskbook, Volume 7, May r 1993. 

JA501-8.ZIP August 1995 TJAGSA Contract Law 
Deskbook, Volume 8, May 
1993. 

JA5Ol-9.ZIP August 1995 TJAGSA Contract Law 
Deskbook, Volume 9, May 
1993. 

JA505-11.ZIP July 1994 Contract Attorneys’ Course 
Deskbook, Volume I, Part 1 ,  
July 1994. 

JA505-12.ZJP July 1994 Contract Attorneys’ Course 
Deskbook, Volume I, Part 2, 
July 1994. 

JA505-13.ZIP ’ July 1994 Contract Attorneys’ Course 
Deskbook. Volume I, Part 3, 
July 1994.. . 

JA505-14.ZIP July 1994 
Deskbook, Volume I, Part 4, 
July 1994. 

JA505-21.m July 1994 Contract Attorneys’ Course 
Deskbook, Volume 11, Part 
1, July 1994. 

PI 

JA505-22.ZIP July 1994 Contract Attorneys‘ Course 
Deskbook, Volume 11, Part 
2, July 1994. 

JA505-23.ZIP July 1994 Contract Attorneys’ Course 
Deskbook., Volume 11, Part 
3, July 1994. 

JA505-24.ZIP August 1995 Contract Attorneys’ Course 
I Deskbook, Volume 11, Part 

4, July 1994. 

JA506.m November 1995 Fiscal Law Course Desk- 
book,October 1995. 

JA508-1.UP , April 1994 Government Materiel Ac- 
quisition Course Deskbook, 
Part 1 ,  1994. 

JA5082.m April 1994 Government Materiel Ac- 
quisition Course Deskbook, 

pl Part 2,1994. 

JA508-3.ZIP April 1994 Government Materiel At- 
quisition Course Deskbook, 
Part 3,1994. I 

FILE NAM E UPLOADED DESCRIPTION 

1JA5O9-1 .ZIP ’ November 1994 Federal Court andBoard Li- 
tigation Course, Part 1 ,  
1994. 

1 JA509-2.ZIP November 1994 Federal Court and Board Li- 
tigation Course, Part2.1994. 

November 1994 Federal Court and Board Li- 
tigation Course, Part 3, 
1994. 

November 1994 Federal Court and Board Li- 
tigation Course, Part 4, 
1994. 

1JA509-3.ZIP 

, ,  
1 JAJO9-4.ZIP 

I 

1 PFC- 1 .ZIP 995 Procurement Fraud Course, 
March 1995. 

IPFC-2.m March 1995 Procurement Fraud Course,’ 
March 1995. 

IPFC-3.ZIP March 1995 Procurement Fraud Course, 
March 1995. 

41JA5061.ZIP June 1995 Forty-first Fiscal Law 
Course, May 1995. 

1 , ’  

41 JA5062.ZIP I June 1995 Forty-first Fiscal Law 
Course, May 1995. 

41JA5063.ZIP June 1995 Forty-first Fiscal Law 
Course, May 1995. 

41JA5064.ZIP June 1995 Forty-first Fiscal Law 
Course, May 1995;. 

JA509-1 .ZIP arch 1994 Contract, Claim, Litigation 
and Remedies Course Desk- 
book, Part 1,1993. 

- 2 . m  February 1994 Contract Claims, Litigation, 
and Remedies Course Desk- 
book, Part 2,1993. 

i t  

JA510-1 .ZIP e 1995 Sixth Installation Contract- 
ing Course, May 1995. 

Sixth Installation Contract- 
ing Course, May 1995. 

JA510-3.ZIP June 1995 Sixth Installation Contract- 
ing Cdurse, May 1995. ’ 

JAG Book, Part 1,  Novem- 
ber 1994. 

JAG Book, Part 2, Novem- 
ber 1994. 

f 

JAGBKPTl.ASC January 1996 

JAGBt(PT2.ASC January’l996 
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. 1. FILENAME, ,UPLOA DED DEsCR IPTION . I  

JAGBKPT3.ASC January 1996 JAG Book, Part.3, Novem: 
, 3  - . I  ber 1994. 

I 

JAG Book, Part 4, Novem- 
r I ,  

JAGBKPT4.ASC January 
T ! .  ' ber 1994. 

December 1995 merational Law Deskbook 
8 L  I 

OPLAW95 
I L ,  \ ,  ' ' 

t .  

YIR93-1 .ZIP Jan 
I '  

YIR93-2.ZP Jan 

YIR94-h.ZE' 'January 1995 
-.I I 1 

" ! ; ,;,J 

YIR94-6.7P' January 1995 

1 ,! 

YIR94-7.m 

Contract Law Division 1993 
Year in Review, Part I, 1994 

' Symposium. 

Contract Law Division 1993 
Year in Review, Part 2,1994 
Symposium. 

Contract Law Division 1993 
Year in Review, Part 3,1994 
Symposium. 

d 1 1  

Contract Law Division 1993 
Year in Review, Part 4,1994 
Symposium. I ' 1 I 

Contract Law Division 1993 
Y e k h  Review 'text, 1'994 
Symposium. 

Contract'Law D i h i o n ' l h l  
Year in Review, Part 1, 
1995. Symposium. 

' k *  ' ' 4  

Contract Law Division 1994 
Year in Review, Part 2,1995 

<!' . I L  Symposium. 

Contract Law Division 1994 
I Year in Review, Part 3,1995 

Symposium. 
a i  . 

Contract Law Division 1994 
, Year in Review, Part 4,1995 
Symposium. 

Contract Law Division 1994 
Year in Review Part 5,1995 
Symposium. 

Contract Law Division 1994 
Year in Review, Part 6.1995 
,Symposium. I . I 1 

Contract Law Division 1994 
,Year in Review, Part 7,1995 
Symposium. 

,.I 1 . I  3 I '  

FILENAME . UPLOA D D  E PESCR IPTIOly " ' 

YR9443.ZIP. January11995 ' Contract L a d  Division' 
I /  , 1994 Year in Review, Part /- 

8,1995 Symposium. 

YW5ASCZIP January 1996 ' ' Contract Law Diiision 19515 
1 '  I T  Year in Review. 1 5 ,  

YIR95WPS.ZIP J Contract Law Division 
i *  Year in Revied. I 

Reserve and National Guard organizations without organic 
computer telecommunications capabilities, and individual mobi- 
lization augmendes (MA) having bona fide military n&ds for 
these publications, may request computer diskettes containing the 
publications listed aboqe from the appropriate proponent academic 
division (Administrative and Civil Law, Criminal Law, Contract 
Law, International and Operational Law, or Developments,; Dbc-' 
trine, and Literature) at The Judge Advocate General's School, 
Charlottesville, VA 22903-1781. 

1 

Requests must be accompanied by one 5 1/4 inch dr 3 112 
blank, formatted diskette for each file. In addition, requests 

from MAS must dntain a statement which verifies that they need 
the requested publications for purposes related to their mili 

. 
' I  

Questions or suggestions on the availability of TJAGSA pub- 
lications on the LAAWS BBS should be sent to The JudgeAdvo- 
cate General's School, Literature and Publications Office,' A m : '  
JAGS-DDL, Charlottesvilk, VA 22903- 1781. For additional in- 
formation concerning the LAAWS BBS, contact the System Op- 
erator, SSG Aaron P. Rasmussen, Commercial (703) 806-5764,' 
DSN 656-5764, br at 8 -  

h 

r .  1 

I 

ATTN: LAAWS BBS SYS 
' 

1 i . I FortBelvoi~VA 22060-62 
1'- I 9016 Black Rd, Ste 102 

6. Articles 
! 1 ,  i 

Tlie following infohation may be useful to judge advocates: 

Patrick J. Beime, The Supreme Court Places the Endangere 
,23  N. KYJREv. 81 '(1995). '11 '  1 

Antoine Bouvier, "Convention on the 
and Assdciated Personnel 'I:' Presentat 

of United Nations 
analysii,'3b9 INTZL 

Ambrose ~ 0. Ekpu, Environmental Impact of Oil on Water:, p 
Comparative Oveyiew pf the Law and Policy in the United States' 
and Nigeria, 24 DEN~.  J, INT'L L. & POLICY 55 (1995). ,- 

Ruth rL., Gana, Has Creativity Died in' the Third World P Some 
Implications of the Intenzafionalization of Intellectual Property, 
24 DEW. J. INT'L L. & POLICY 109 (1995). 
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Julia A. Glazer, l l e  Clean WaterAct Enforcement Provision: What 
Constitutes Diligent Enforcement under Comparable State Law, 
23 N. KE L. Rev. 129 (1995). 

Jo Lynne Merrill, Multiple Obligees and the Child Supporr 
Cudenlines, A Mathematical Puzzle Partly Solved, TEX. B.J. 124 
(1996). 

Dan a Naranjo, Alternative Dispute Resolution of International 
Private Commercial Disputes under the NAFTA, 59 TEX. B.J. 116 
(1996). 

7. TJAGSA Information Management Items 

1 

a. The TJAGSA Local Area Network (LAN) is now part of 
the OTJAG Wlde Area Network (WAN). The faculty and staff 
are now accessible from the MILNET and the internet. Addresses 
for TJAGSA personnel are available by e-mail through the 
TJAGSA IMO offke at godwinde@otjag.army.mil. 

b. Personnel desiring to call TJAGSA via DSN should dial 
934-7115. The receptionist will connect you with the appropriate 
department or directorate. The Judge Advocate General's School 
also has a toll free number: 1-800-552-3978. Lieutenant Colonel 
Godwin (ext. 435). 

8. The Army Law Library Service 

a. With the closure and realignment of many Army installa- 
tions, the Army Law Library System (ALLS) has become the point 
of contact for redistribution of materials contained in law librar- 
ies on those installations. The Army Lawyer will continue to pub- 
lish lists of law library materials made available as a result of 
base closures. 

p 

b. Law librarians having resources available for redistribu- 
tion should contact Ms. Ne1 Lull, JAGS-DDL, The Judge Advo- 
cate General's School, United States Army, 600 Massie Road, 
Charlottesville, VA 22903-1781. Telephone numbers are DSN: 
934-7115, ext. 394, commercial: (804) 972-6394, or facsimile: 
(804) 972-6386. 

c. The following materials have been declared excess and are 
available for redistribution. Please contact the library directly at 
the address provided below: 

Staff Judge Advocate 
HQ, I Corps and Fort Lewis 
A'ITN: AFZH-JA (CW3 Gardner) 
Fort Lewis, Washington 98433-5000 
COM (206) 967-0701 

* Corpus Juris Secundum, 173 Vols. 
(no updates since 1992) 

Staff Judge Advocate 
USAEC & Fort Leonard Wood 
Building 1705, Attn: ATZT-JA 
Fort Leonard Wood, Missouri 65473-5000 
POC WO1 Holbrook 
COM (314) 596-0625 
DSN 581-0625 

* American Jurisprudence 2d, last update 1987 

* American Jurisprudence Proof of Facts, 'last 
update 1986 

United States Statutes at Large, last update 
1993 

* 

* Vernon's Annotated Missouri Statutes, com- 
plete set of 66 books, last full update 1992 

Division Law Library 
USACOE, Missouri River Division 
P.O. Box 103, Downtown Station 
Omaha, Nebraska 68101 
POC Christine T. Carmichael 
COM (402) 221-3229 

* Federal Reporter 1st Series, Vols. 1-300 ' 

* American Law Reports Annotated, Series 1, 
VO~S. 1-175 

* Northeastern Reporter, Vols. 1-200 

* Northeastern Reporter Digest, 68 Vols., 1933- 
1969 

* Pacific Digest, Vols. 1-40 

* Pacific Reporter 1st Series, Vols. 1-300 

* 

* 

Court of Claims Reports, Vols. 104-159 

Modern Federal Practice Digest, 81 Vols., 
1960-1967 t 

* West's Federal Practice Digest 2d Series, 105 
VO~S., 1976-1982 

* Digest of Opinions, 19 Vols., 1958-1959 

Staff Judge Advocate 
HQ, USA Garrison 
Bldg. 2257, Huber Road 
Fort Meade, Maryland 20755-5030 
POC LTC Warren G. Foote 
COM (609) 562-2455 
DSN 944-2455 

* Atlantic Reporter (1st series only) 

* Federal Reporter (1st series only) 

* 

* Page on Wills 

Atlantic Reporter Digest (1st series only) 

APRIL I996 THE ARMY LAWYER DA PAM 27-50-201 67 
I - 

mailto:godwinde@otjag.army.mil


* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

68 

1 * I 1  Blashfield Auto Law, 1992 

Modem Legal Forms, 1984 
r 

1 , I  / I  I (  

(1 Court Martial Reports (5 sets) r .  I L i  i 

, <  I 

' !  Military Justice Reporters (1 series) 

Vale Pennsylvania Digests. 1982 " 
I 1 0  

J I  

I (  

I "  
1 9  1 

New Jersey Practice Digests, 1990 

New Jersey Law Digests, 1986 
I 

West New Jersey Digests. 1990 

All Shepard's citations for United States, 
Supreme Court Reporter; Federal Register; 
Federal Supplement; and Atlantic Reporters 
(current through 1990) 

t 

I ,  

Office of Counsel 
U.S. Army Corps of Engineers 
Jacksonville District 
P.O. Box 4970 
Jacksonville, Florida 32232-0019 
POC Phyllis Garfield 

' 

1 ,  

COM (904) 232-3692 

American Jurisprudence , 

Office o f  the Staff Judge Advocate I 

10th Mountain Division (Light) I ! ? J  

1 

I E 

COM (315) 772-6369 
DSN 341-6369 I I '  

I I 

Wharton's Criminal Law Volume 1,15th ed. 

Kansas City District 
700 Federal Building 
Kansas City, Missouri 64106-2896' I 

POC Frances S. Higgins 
COM (816) 426-2375 

1 %  

Weinstein's Evidence (hardbound books) ' 

.- 
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By Order of the Secretary of the Army: 

DENNIS J. REIMER 
General, United States A m y  

Chief of staff 

Official: Distribution: Special 

JOELB.HUDSON 
Administrative Asishant to the 

Secretary of the A m y  
014% 

Department of the Army 
The Judge Advocate General’s School 
US Army 

Charlottede, VA 22903-1781 
AT”:  JAGS-DDL 
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